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IV PREFACE. 

found SO small a number of reported decisions. No in- 
ference, however, is to be drawn from that circumstance 
against the practical utility of a Treatise like the pre- 
sent. For the rights of individuals to property of this 
description are, in questions of minor importance, most 
usually left to the determination of brokers, whose 
appraisements are made according to their private 
opinions of fairness between the parties, or the customs 
of their trade. And where claims of a more intricate 
nature have arisen, which it has been thought expedient 
to submit to the decision of a fcourt of law, they have 
generally been referred to arbitration, at the instance 
of the judge at Nisi Prius. For these reasons, there- 
fore, it is apparent that the cases relating to fixtures 
which occur in the books of reports, cannot be con- 
sidered as a criterion of the number of questions upon 
the subject that actually arise in practice. 

It has been the chief object of the present Treatise 
to lay down some general principles and rules relative 
to this species of property. In determining how far 
this design has been accomplished, some indulgence 
will perhaps be allowed, on account of the peculiar 
state of the law upon the subject For the Doctrine 
of Fixtures rests on a series of judicial decisions in 
contravention of an ancient rule in favor of the free- 
hold. And as these decisions arose out of particular 
emergencies, and were pronounced at different periods 
of time, it is extremely difficult to reduce them into an 
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uniform system, or to extract from them any princi- 
ples of general application. 

With regard to the arrangement of the work, — the 
rights of a common tenant, and of the executors of 
tenants for life, in tail and in fee, in respect of fixtures, 
are discussed in separate chapters. This order, though 
it has unavoidably occasioned some repetition, will, it 
is trusted, be found very convenient for reference, and 

may tend to remove the confusion which has frequently 
been complained of, in distinguishing the rights of 
these several classes of persons. 

The other descriptions of property which form the 
subject of the Treatise are examined principally in 
the chapter concerning the rights of the executor of 
tenant in fee. In the concluding section of that chap- 
ter, the nature and principles of Heir-looms are dis- 
cussed J together with the right of property in Charters 
relating to land } and the claims of tlie heir against 
the executor in respect of chattels animate as inci- 
dent to the inheritance. In the same section a general 
view is taken of the doctrine of Emblements ; and a 
separate division has been appropriated to an examin- 
ation of the right of property which accrues in con- 
sequence of annexations made to the freehold of the 
Church. The law relative to ecclesiastical Dilapidations 
is also incidentally noticed in connexion with the 
general subject of the work. 

A 3 
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The remaining chapters of the first part of the Trea- 
tise relate to the transfer of fixtures, considered with 
reference to the conveyance of them by sale, mortgage, 
devise, bankruptcy, &c. And in the last chapter some 
general properties of annexations to the freehold are 
treated of, more particularly as affecting the rights and 
liabilities of persons in regard to poor's rates, parochial 
settlements, &c. 

The second part of the work contains the Remedies 
of parties in respect of fixtures ; together with the 
rights of creditors, and the criminal law as it affects 
property attached to the freehold. The rule exempting 
fixtures from distress is also considered in this place. 
And, lastly, some curious decisions are noticed upon 
the subject of Deodands, as applied to the case of per- 
sonal chattels annexed to land. 

The Appendix consists of a Digest of the Law of 
Fixtures in its immediate application to landlords and 
tenants, and outgoing and incoming tenants ; and it 
contains a summary of practical rules and directions 
respecting the removal, valuation, &c. of fixtures be- 
tween these parties. It has been framed with a view 
to obviate the inconvenience that might have been 
complained of by some readers, if it had been necessary 
to search for tlie points of law to which more frequent 
reference is likely to be made, among the general disi- 
quisitions in the body of the work. 
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INTRODUCTION 



TO 



THE LAW OF FIXTURES. 



Xhe Law of Fixtures affords a remarkable illustxation 
of the strong tendency which may be observed in the 
jurisprudence of a country to adapt itself to the varying 
manners and necessities of society. The privileges 
which exist in respect of this species of property are 
in derogation of the principles of the common law, 
and have been gradually introduced and established by 
the judges, who, in this instance, have exercised a sort 
of legislative authority. The strict rules of the law 
respecting waste, which had their origin in feudal 
times, were found to be incompatible with the notions 
of property entertained in a more civilized age ; and 
' as the legislature did not interfere to abcdish them, it 
became indispensably necessary that their practical 
operation should be modified and controlled. The 
courts, therefore, although they did not venture to 
abandon altogether the principle of the ancient law, 

considered themselves at liberty to mitigate its 

a 2 



XX INTRODUCTION. 

rigour } and they have, accordingly, engrafled upon it 
the various exceptions and qualifications which form 
the subject of consideration in the following Treatise. 

It is proposed to examine the nature of the several 
innovations which have thus been made upon the 
maxims of feudal policy j in order that a distinct view 
may be taken of the steps by which the courts have 
proceeded towards perfecting this branch of the law. 
And for this purpose it will be necessary, in the first 
place, to consider the origin of the general rule of 
law in respect of annexations to the freehold. 

The rule of law, that whatever is affixed to the free- 
hold becomes a part of it, and is subjected to the same 
rights of property as the land itself, originated in a state 
of manners very different from that which prevails in the 
present day. The fee-simple was not in ancient times 
divided into a multiplicity of particular estates ; per- 
sonal property was scarcely regarded as an object of 
concern to' the legislature ^ and the proprietors of the 
freehold were the authors of those very laws which 
settled the conflicting claims of themselves and their 
tenants. Notwithstanding the great change which has 
taken place in the habits and opinions of society, stiU 
the rule in favor of the freeholder remains unaltered ; 
and it must be regarded as the general rule of law at 
the present day, although it appears both inequitable in 
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its principle, and injurious in its effects to the spirit 
of improvement. 

It is curious to observe the first attempts which were 
made by the courts to afford relief from the strictness of 
the ancient law. Much hesitation is apparent in the 
early decisions as reported in the Year Books ; and 
many subtle distinctions are there relied upon by the 
judges, which have since been very properly exploded. 
It appears, however, that so early as in the reign of 
Henry VII., an exception from the law respecting 
annexations to the freehold was recognized in the 
particular case of tenants } who were said to be at 
liberty to remove some species of articles, if erected 
at their own expence on the demised premises. It 
has indeed been represented that the courts, at the 
period spoken of^ allowed this privilege to tenants 
from a politic concern for the interests of trade and 
manufactures j but it seems very doubtful whether any 
principle of so liberal a character is to be traced in 
their judgments. An important step was however 
made, when the courts thus assumed the power of 
restraining the rights of the freeholder without the 
express sanction of the legislature. 

The modern authorities have proceeded on more 
unequivocal principles, and have from time to time in- 
troduced exceptions of so extensive a nature as almost 
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to have subverted the general rule. For, in the first 
place, it has been the recognized doctrine of the 
courts, ever since the time of Queen Anne, that 
a relaxation should be allowed in favor of erections 
and utensils put up for trading and manufacturing 
purposes. A very important description of property is 
thus exempted from the operation of the ancient rule. 
And this innovation has been sanctioned by the judges, 
not because it was warranted by any particular law, 
but upon an enlarged principle of public policy. 

In progress of time other exceptions were admitted. 
For it was found that the state of refinement to which 
the country had arrived, in matters of domestic fur^ 
niture and decoration, rendered the rules of the feudal 
law incompatible with the general convenience of 
society. Accordingly, in this instance also, the judges 
have modified the ancient law, with the view of adapt- 
ing it to the manners of the times^ and have intro^ 
duced a further exception in favor of articles for 
ornament and domestic use. 

After the relaxation in favor of trade had been long 
established, an attempt was made to apply the prin- 
ciple of that exception to the case of agricultural 
erections. This attempt was warranted by judicial 
opinions of high authority, and seems to derive great 
support from analogy and general reasoning. But» 
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in this instance, aa no direct pracedent could be found 
in which buildings for the purpose of agriculture had 
been held privilegedt the Court of King's Bench re* 
fused to countenance iiny further inqovation upon the 
general rule. 

The exigencies, however, of society had, previously 
to the last^mentioned determination, rendered it 
necessary that the ancient law should receive some 
qualification in the case of erections made with a view 
to the enjoyment of the profits of land* And ac* 
cordingly there have been several decisions in which 
an exception has been allowed in respect of steam-- 
engines and other machinery for the purpose of work* 
ing mines, collieries, &c. Erections of this descsrip^ 
tion have usually been considered as a species of trade 
fixtures. It is obvious, however, that the privilege of 
trade, as regarded in this point of view, is to be con- 
strued with great latitude ; and it must, consequently, 
have the effect of restraining, within a very narrow 
compass, the rule which prevails with respect to agri- 
cultural erections (a). 

(a) According to the decisioiiSy steam-engines and cider-mills 
may be removed, because, as it is said by Lord Ellenborough in 
Eltoes V. Maiv, they are used in a species of trade. Lord Ellen- 
borough, however, considered salt-pans to be too much connected 
with the realty to be entitled to the same privilege. Lord Mansfield, 
on the other hand, was of opinion that they might be removed be«> 
tween landlord and tenant, but not by the executor of an owner 
in fee. 
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With respect to the extent to which these several 
exceptions have been carried, it is to be observed, that 
the judges, in admitting the innovations in question, 
have evinced a great anxiety to remove from them- 
selves the charge of infringing upon ancient prin- 
ciples, or of affording a ground for future encroach- 
ment. They have accordingly taken great pains to 
support their decisions by a variety of reasons derived 
from the facts of each particular case. And hence it 
happens, that in questions respecting the right to 
fixtures, it is in general necessary not only to inquire 
whether an article, its object and purpose considered, 
falls within any of the admitted exceptions, but also 
to advert to many incidental circumstances which have 
occasionally been relied upon in the judgments of the 
Courts, (a) 

And, indeed, where there is a direct precedent 
in favor of the removal of a particular fixture, the 
right of the claimant may still be subject to great 
uncertainty, if he does not stand precisely in the 
same situation as the party who has been held entitled 
to remove it. For the courts have repeatedly affirmed 
that the exceptions from the ancient rule of law have 
been carried to a different extent in the several cases 

(a) In the case of Buckland v. Butterfield, Ch. J. Dallas states 
the law as to the privilege in favor of ornamental fixtures in these 
terms : *^ Matters of ornament may or may not be removable, and 
whether they are so or not must depend on the facts of each par- 
ticular case." 
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of landlord and tenant, executor of tenant for life 
or in tail and remainder*nian or reversioner, and 
executor of tenant in fee and the heir. And yet 
, the limits within which the privileges of these parties 
are respectively confined are nowhere pointed out ; 
neither are any reasons assigned for the distinctions 
thus laid down by the courts, from a consideration of 
which the rights of these several classes of individuals 
might be inferred. 

In the course of the preceding remarks the reader 
has been presented with a general outline of the state of 
the law relative to the doctrine of fixtures. And from 
this view of the subject, he will perhaps be of opinion^ 
that further improvements are requisite for rendering 
this branch of law at once intelligible in its principles^ 
and precise in its terms. For this purpose it would 
seem, in the first place» desirable that no change 
of property should result from annexing a personal 
chattel to the freehold, unless in cases in which some 
principle intervened which might be deemed reason- 
able in the present day. For it seems a reflection 
upon the jurisprudence of the country, that a general 
rule of law which is productive of much inconvenience 
to the public, should have no better foundation than 
the motives of feudal policy, (a) 

(a) When the rules of our own jurisprudence appear open to 
aniniadversion> it may be useful to consult the writings of foreigners, 
with a view to ascertain the nature of the provisions which, in a 
similar state of manners, seem to be best suited to the wants and 

b 
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But) if the right of removal is still to be re^ 
garded as an exception, instead of constituting 
the general rule, it ought to be extended as far as 
the principles of policy and public convenience will 
allow. If, therefore, it is considered that the pur* 
poses to which buildhigs, machinery, or utensils are 
appropriated ought to be the criterion by which that 
right is to be tried, these purposes should at least 
not be arbitrarily selected, nor too narrowly construed* 



general convenience of society. From such an enquiry in the pre- 
sent instance, it may perhaps be thought to result, that notwithstand- 
iDg the rule of the English law may, as a general rule, appear 
objectionable, yet that particular cases might be mentioned, in which 
it would be consistent with a just and reasonable principle, that the 
property in things fixed to tlie fineehold should be transferred to the 
ultimate proprietor of the soil. Upon the subject of fixtures it seems 
to be the more general opinion among the writers on French law, that 
in ordinary cases a landlord is not entitled to any additions made by his 
tenant, and can only insist on his leaving the premises in the condition 
they were in at the commencement of his term ; on this principle, that 
** nemo detrimerUo alterius locupletior Jieri potest" There is, how- 
ever, an exception in favour of the landlord in cases where improve- 
ments have been made with the obvious design of permanent annex-' 
ation, or where to remove them must occasion their entire destruc- 
tion : because in this case the landlord would be prejudiced widiout 
any benefit resulting to the tenant. In some cases, also, the French 
authors think that the landlord will have a right to improvements 
made by the tenant, on ofiering him a sum of money which will 
enable him to procure other things of the same description. And this 
is considered to be the law in respect of trees planted by a tenant, 
unless in a nursery-ground. The landlord, they say, is entitled to the 
growing trees on tendering the value of the wood* The same rule, 
however, does not hold when the matters annexed by the tenant 
are of a rare or precious description, and for which he may be 
supposed to have a particular afiection. Vide Desgodets, Lois de$ 
B&litnens; Notes sur Desgodets, par Goupy ; Lepage^ Lois des 
BdHmens ; Traitide LocaiionSf par Leopold. 
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Upon this ground it may, perhaps, be thought advisable, 
that some of the more refined distinctions which the 
courts have established with regard to fixtures, should 
be abolished ; and, in particular, the rule which ex- 
cludes agricultural tenants from the protection afforded 
to tenants in trade. 

Again» it may, perhaps, be deemed expedient, even 
with respect to the several species of fixtures, privileged 
by the law, that the purposes for which they are used 
should not of themselves be conclusive upon the ques- 
tion of removal. But then it ought to appear by plain 
and determinate rules, what are the particular consider- 
ations by which the right of removal may be qualified 
and restrained* For it is not sufiScient that the nature 
of the exceptions to the general rule is ascertained, 
if the privilege which these exceptions confer is, in 
some cases, dependent on collateral circumstances, and 
yet the effect and operation of those circumstances 
is left altogether unsettled. > 

Lastly, if satisfactory reasons of law and policy 
can be suggested for admitting a greater relaxation in 
favor of certain classes of individuals than of others, 
it ought to be precisely known in what the difference 
between their respective rights consists. And, indeed, 
if a definite rule upon this subject were to be laid 
down, it would tend to remove much of the perplexity 
which is experienced in respect of the claims of per- 
sonal representatives ; and would at once put an end 
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be removed j as where they have been annexed to a 
house, &c. and the party who has affixed them is not 
at liberty afterwards to sever and take them away. 
Thus it is said that an article shall fall in with the 
lease to the landlord, or descend to the heir with the 
inheritance, because it is a fixture. 

Fixtures d»- There is, however, another sense in which the term 

fined 

fixtures is very frequentlyused, and which it is thought 
expedient to adopt in the following treatise (a) ; viz. 
as denoting those personal chattels which have been 
annexed to land, and which may be afterwards severed 
and removed by the party who has annexed them, or 
his personal representative, against the will of the 
owner of the freehold. 

This definition divides itself into two branches : 
first, a consideration of what is meant by annexation ; 
secondly, of what is intended by a right of removal 
against the will of .the owner of t^e freehold. 

Manner of an- With respect to the first branch of the definition, 

— It is necessary, in order to constitute a fixture, that 
the article should be let into or united to the land, or 
to substances previously connected therewith. It is 
not enough that it has been laid upon the land, and 
brought into contact with it : the definition requires 
something more than mere juxta-position ; as, that 
the soil shall have been displaced for the purpose of 
receiving the article, or that the chattel should be 
cemented, or otherwise fastened to some fabric pre- 
viously attached to the ground. 

(a) The reasons for preferring the use of the term in this sense appear 
at the conclusion of the chapter. 
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Hence there is a numerous class of decisions that 
. may be considered as part of the law of fixtures, the 
object of which is to determine, whether a thing that 
has been placed upon the land is actually aflSxed to 
it or not. When it is found that, in point of fact, 
the connection with the soil does not amount to com- 
plete annexation, and that the thing is not strictly 
affixed, it remains in that case, to all intents and 
purposes, a mere chattel, and is in the^ame situation 
as any other chattel which has never been brought 
upon the premises. 

It may be useful to explain this branch of the 
definition more particularly by examples. And a 
simple method of doing this will be by pointing out 
a few of the most important instances where chattels 
have been in a certain degree connected with the 
soil, but not to an extent amounting to legal annex- 
ation ; in consequence of which circumstance, the 
property has been pronounced not to fall within the 
denomination of fixtures. 

Of these, an instance may be mentioned from Bui- 
ler's Nisi Prius, p. 34. ; and it is the more remark- 
able, because it was not till later times, when the doc- 
trine of fixtures came to be better understood, that 
the decision of the case in question was treated as 
resting upon the circumstance of imperfect annex- 
ation to the freehold, the determination having origi- 
nally proceeded on totally difierent grounds. It is 
the case of a barn, before Ch. J. Treby at Hereford, 
which is described as having been built upon pattens, 
or blocks of wood lying upon the ground, but the 
building itself not fixed in or to the ground. The 

B « 



ON THE NATURE OF FIXtURES. [PART I. 

explanation which has been given of this case by 
Lord Ellenborough is, that the party who erected the 
bam might unquestionably treat it as a mere move- 
able chattel, because '< the terms of the statement 
exclude it from being considered as a fixture } it was 
notjixed in or to the ground.*^ (a) 

In another case (i), arising out of the bankrupt 
laws, and which respected the right of the assignees 
to goods and chattels in the disposition of the bank- 
rupt, under the statute 21 Jac.l. c.l9*, the property 
in dispute was the stock of a distiller, which consisted 
of certain stills set in brick-work, and let into the 
ground j <:ertain vats, supported by and resting upon 
brick-work and timber, but which were not fixed in 
the ground ; and some other vats standing on horses, 
or frames of wood, which were not let into the ground, 
but stood upon the floon In this case the Court 
thought that there was a material distinction between 
the vats, &c. that were actually affixed to the ground, 
and those that were placed upon brickwork or 
frames ; for thede latter they considered to be mere 
goods and chattels, from the mode in which they were 
stated to be connected with the premises. And, 
accordingly, the determination of the case proceeded 
upon this distinction. 

A further instance occurs in a more recent de- 
cision, (c) The property in dispute in this case con- 
«sted of certain pieces of machinery called jibs, the 

(a) Elwa V. Maw, 5 East, 55. relied on in the judgment: the jibs 

(b) Horn v. Baker^ 9 East, 215. appear to ha?e been parts of an en- 

(c) Daint V. Jones, 2 Bar. & Aid. tire machine fastened to the other 
IHSm It .is difficult to explain this parts, which are stated to haye been 
case satisfactorily upon the principles permanently fixed to the freehold. 
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description of which was as follows. Certain caps 
and steps of timber were fixed into a building, and 
the jibs were placed in these caps or steps, and are 
the uprights that turn round the work in the caps 
and steps : they were fastened by pins above and 
below, and might be taken in and out of the caps or 
steps without injuring them or the buildings, but 
could not be removed without being a little injured 
themselves. The Court of King's Bench, on this 
occasion, thought that the question before them de- 
pended upon a conclusion of fact to be drawn from 
the matters stated in the case, and not upon any 
point of law ; and they were of opinion, that these 
jibs, from their mode of construction, were not pro- 
perly fixtures at all, but mere personal chattels, (a) 

It appears, therefore, from these cases, that to con- 
stitute a fixture there must be a complete annexation 
to the soil. And here it may be observed, that in order 
to determine whether a matter has been sufficiently 
attached to the freehold to make it a fixture, it may 



(a) The reader will see further il- compare Shep. Touch. 470 As to 

lustratioDs of the principle noticed the case of a post-windmill, see R. 

in the text in several of the cases re- v. InhMtanU cf Londofdhorpe^ 6 T. 

fenred to in the course of the work. R. 377. Steward v« LowAe^ 1 Brod. 

As in PenUm ▼. Bobart, 4. £sp. & Bing. 409. In Ward's case, 

C. N. P. 52U and s East, 88. in the 4 Leon. S4 1. it was said to have been 

instance of a Tarnish houses built on adjudged, that if a mill be set upon 

a wooden plate Ijring on brickwork, posts no waste lyeth for it. In the 

as explained in ch. ii. sect. 1. & 5. Bedford Election Case(l785}^sLud. 

So in respect of a stable on rollers, case 12. a windmill fixed on a post 

in 1 Hen. Bl. S59. See also Zimp- upon pattens, in a foundation of 

ion V. Sve^ S Ves. ft Bea. 549. brick-work, was held a freehold 

Hedge's case, Leach's Cr. Ca. SOI. estate, and the vote in respect of it 

s Stark. N. P. C. 403. And see the good. See further on this subject 

mention made of doors hung upon in the Appendix, 
gymolds. Moor, I77.| with which 

B S 
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be necessary, in doubtful cases» not only to regard 
the construction of the article, but to attend to any 
other circumstance that may serve to explain its na- 
ture and character. At least, in the last cited case of 
Davis y. Jones, it appears that a custom in respect 
of the article in disqpute, was inquired into for this 
purpose, (a) 

Nature of the. With respect to the right mentioned in the second 
mond?^ '*■ branch of the definition, viz. of severing and removing 

an article annexed to the land, — It is a circumstance 
of ordinary occurrence, thatpersons having the present 
interest and possession of land, whether as tenants 
for years, for life, or in fee, make annexations to the 
freehold, exclusively for their own convenience or 
profit* either by placing an erection on the soil itself) 
or by affixing some personal chattel to a house or 
other building that has been already annexed to the 
soil. Now, in respect of many of these annexations, 
if the individuals who put them up, or their personal 
representatives, were afterwards to detach and re- 
move them from the freehold, they would be subject, 
according to the general rule of law, to an action of 
waste or trespass, at the suit of the reversioner, or 
the heir succeeding to tba^ estate. But there are cer- 
tain species of annexations that are excepted out of 
this general rule. With respect to these, the right of 
property in them is not, as in other cases, abandoned to 
the land-owner by their being aflSxed to the freehold ; 

(a) The reader should be apprised, dows or doors hanging or serving to 
that there are certain peculiar cases the house. Shep. Touch. 470. So 
of constructive annexation,, as in the mill-stones removed for picking, 
instance of keys, &c. belonging to a And see the section relating to heir- 
house, 1 1 Co. 50. Liford's case. Win- looms, &c. in chap. iv. post 
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but they may be again separated from the land, and 
taken away, against the will of those persons who 
would have become entitled to them by reason of 
their ownership in the soil* It is of the right to re- 
move annexations of this description that it is pro- 
posed to treat in the present work. 

And in order to explain more fully the nature of 
the privilege here spoken of, it will be necessary 
briefly to point out the principal considerations upon 
which questions respecting the right to fixtures have 
turned ; reserving, however, for another plac^, the 
more detailed examination of them. These consider- 
ations are, the nature of the thing affixed, whether it 
was a chattel, in gross or in part, before it was put 
up. — The sititation of the party claiming the right, as 
the executor of a tenant in fee, of tenant in tail, or 
tenant for life ; or as a tenant of a chattel interest ; 
and, with respect to him, the continuance of his right 
after the expiration of his term, and the re-delivery of 
possession to his landlord* — Arguments also from the 
intention of the parties in making the annexation have 
been used in judicial decisions. -— Others have been 
drawn from the comparative value of the fixture and 
the land in a state of union, and when disunited. — ^And 
so the effect of custom^ and the iiyvry occasioned to 
thejreehold by the removal, have respectively been 
relied upon. But the great and leading principle 
which has governed all the decisions relating to the 
doctrine of fixtures, is the purpose and object for which 
the article has been put up ; that is to say, whether it 
was for trade, for agriculture, for ornament merely, or 
for the general improvement of the estate. It is upon 
these different grounds, generally, however, upo 

B 4 



8 ON THE NATURE OF HXTUliES. [PART I. 

some combiDation of them, that the courts have 
ascertained and supported the right of property in 
fixtures. 

Distinct from From a review of these several considerations it 

toe ngbts of 

the owner of will be Seen, that the right of removing fixtures is 

of a very different description from that by which 
the proprietor of land severs and removes property 
of a personal nature, which has been annexed to his 
freehold. In this latter case, the proprietor exercises 
the same right to all purposes that he enjoys in 
respect of cutting down trees, or doing any other 
act as owner of the land : it is a right arising alto- 
gether out of ownership of estate. But where an 
individual, under a privilege conferred by the law 
of fixtures, separates and removes a personal chattel 
which has been affixed to the soil by himself or those 
under whom he claims, the .right exercised by him 
does not arise merely out of an interest in the land, 
but is a special privilege allowed by the law in cer* 
tain cases only, and in favor of particular classes 
of persons; and it is, moreover, in derogation of 
the rights of the individual to whom the property 
would appertain as owner of the estate. It ap- 
pears, however, from an attention to the principles 
on which the power of removal in these cases de- 
pends, that it is always connected with some interest 
in the land, and is not simply collateral to it. (a) 

Legal effect of The definition of fixtures that has been given 
Annexation, ^bove, involves a principle which may be considered 

as the foundation of the law relating to this species 
of property, and which it may be proper to examine 

(a) r%d€ per Holt Ch. J. in Pool^s case, l Salk. 569. 
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in this preliminary chapter. It is the efiect produced, 
in a legal point of view, upon a personal chattel, by 
the act of annexing it to the freehold. 

It is a maxim of law of great antiquity, that what- Fixtures par- 
ever is fixed to the realty is thereby made a part of fi^hoST 
the realty to which it adheres, and partakes of all 
its incidents and properties. By the mere act of 
annexation a personal chattel immediately becomes 
parcel of the freehold itself. Quicqiad plantatur solo 
solo cedit This the reader will find laid down as a 
general principle, in almost every one of the cases 
to which it will be necessary to refer in the course 
of the present work ; and some of the decisions 
proceed exclusively upon it. It is recognised in parti- 
cular in the following authorities. — 10 Hen. 7« pi* 2. 
20Hen.7.13. 20Hen.7.26. Co.Lit.53.a. 4 Co. 63. 
Bui. RP. 84. Amb.113. 3 Atk. IS. 3 East, 50. 
7 Taunt. 190. (a) 

Now, every case in which there is a right of sever- 
ing a thing from the freehold by virtue of the law 
of fixtures, is considered as an exception from this 
general rule. The manner in which the law of fix- 
tures operates in these cases may be explained in two 

(a) There is a passage in Brooke's ** become real property." As to 

Ab. Trespass, pL 23. which strongly the efiect of a mere stranger affixitig 

illustrates this pi i Mifilii. ** If a piece a personal chattel to the soil of an« 

of timbo*, which was ill^lly taken other, see the case of Welsh v. Nathy 

** from J. 8., has been hewed, tres- 8 East, 594. and the obsenrations on 

pass does not lie against J. S, for that case in part ii. See also 6 East* 

''retaking it. But if a piece of 161. 5 Bar. & Aid. 605. Gilb.£Tid. 

^ timber, which was illegally taken, S09, SIO. Swinb. on Wills, part. tIL 

** have been used in building or r^ s. 2a — In further illustration of the 

^ pdring, this, although it is known principle in tlie text, see the cases 

** to be the piece which was taken, on the rateability of personal chattels 

** cannot be retaken, the nature of affixed to land, Nolan's Poor Laws. 

« the timber being changed ; for by And see Rex v. Brighton Gat Cbm- 

** annexing it to the freehold it is pany^ K. B. E. T. 7 Geo. 4. 
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ways : either on the supposition that the chattel 
nature of the thing is still preserved after its annex- 
ation ; or by considering that the thing ceases to be 
a chattel by being affixed to the land, and becomes 
real property, but reducible again to a chattel state 
by separation from the realty. It will perhaps be 
found, upon an inspection of the cases, that for some 
few purposes, as in faror of creditors, the chattel 
nature of the thing is retained after its annexation : 
but that for most purposes, its personal character is 
lost, and it becomes strictly freehold. The circum- 
stance of the property being subject to a right of 
removal, does not affect the nature it acquires by 
being incorporated with the realty. 

It is true, that in some of the early cases, an 
article which is held to be removable is expressly 
said not to be parcel of the freehold. But these, 
and other like general expressions, may, consistently 
with the principles of those decisions, be interpreted 
to mean, that the property is not considered, in every 
respect, in the same condition and subject to the same 
rights as other parts of the freehold. 

In the case of Lee v. Risdon (a), the view here 
taken of the nature of fixtures is stated to be the 
true one ; and the Court, in that case, considered 
that they constitute essentially a part of the free- 
hold, and until the moment of their severance are 
in no respect distinguishable from the rest of the 
land. Moreover the principle of sevei*al late deci- 
sions is in conformity with this view of the subject (A) 

(a) 7 TauDt. 190. tures are frequently compared in 

(*) See chap. V. post. And see respect oftheir freehold character to 

the second part of the treatise, re- trees. 5 Bar, & Aid. W8. 1 Atk. 

specting the fornM of action. Fix- 175.- 
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From the observations that have been offered in 
the preceding pages, the reader will probably be of 
opinion, that the use of the term fixtures, in the sense 
in which it is adopted in the definition, is attended 
with some convenience ; inasmuch as it serves to 
distinguish a species of things which are subject to 
a very peculiar right of property, and which mani- 
festly require some appropriate appellation. Indeed 
the application of the term, indiscriminately, to all 
chattels aflSixed to land, serves to point out their 
physical character only, and has no reference to 
any legal rights that may attach to them. And with 
respect to its application to those things which 
cannot legally be removed after annexation, there 
appears to be the less necessity for giving a name 
to them, because the right of property in these cases 
is precisely of the same nature as that which is 
exercised over every part of the freehold. It should, 
however, be observed, that the term fixtures is used 
by the courts, and amongst the text writers, without 
much precision ; and it is diflSicuIt to determine in 
which of the above senses it is most frequently em« 
ployed. 

Having now described the general nature of the 
species of property to which it is proposed to apply 
the denomination of fixtures, it is intended in the 
ensuing chapters to consider by what persons, and 
under what circumstances, the right of removal may 
be exercised and enforced* 
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CHAPTER II. 

OF FIXTURES, AND THE RIGHT TO REMOVE THEM, AS 
BETWEEN LANDLORD AND TENANT. 



Section 1. Of the Right of a Tenant to remove Trade Fix- 
tares. 
Section 2. Of Erections made by a Tenant for agricultural 

Purposes. 
Section 3. Of the Right of a Tenant to remove Fixtures set 

up for Trade, combined with other Objects. 
Section 4. Of die Right of a Tenant to remove Fixtures for 

Ornament and Convenience. 
Section 5. Of the Time when a Tenant may remove Fixtures, 

as affected by the Nature and Duration of his 

Interest m the Premises. 
Section 6. Of the Effect of Contract and the Terms of the 

Tenancy in respect of Fixtures. 



Section L 

Of the Bight of a Tenant to remme Trade Fuctures. 

It was observed in the preceding chapter that there 
existed in certain cases, and in favor of particular 
individualsi a right of severing and removing per- 
sonal chattels which have been affixed to the freehold. 
And this right, it was said, prevailed over the claims 
of other persons, who, by reason of their interest 
in the land, would have had a property in the arti- 
cles, and might have prohibited their removal, if 
they were to be considered in all respects like other 
parts of the freehold. In nearly all the cases relating 
to the doctrine of fixtures, the conflicting rights of 
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individuals to some particular article have been the 
subject of dispute, where the one party has claimed 
the property as being permanently aflSixed to the 
freehold of which he is the proprietor, and the other 
has rested his title to it, on the ground of its having 
been fixed up by himself, or by some other person 
of whom he is the legal representative. 

Questions respecting the right to fixtures have Parties claim- 
principally arisen between three classes of persons. *"* 
First, between landlord and tenant. Secondly, be- 
tween the executors of tenant for If/e, or tenant in taiU * 
and the remainder-man or reversioner. Thirdly, be- 
tween the personal representative and tlie heir qf the 
deceased owner qf the inheritance, (a) 

It is proposed to investigate the law relating to 
fixtures by considering, in the first place, the re- 
spective claims of these three classes of individuals. 
And it is thought expedient to examine these claims 
separately, and according to the order here men- 
tioned : because, many of the rules on which the 
doctrine of fixtures is established, will be found not 
to be alike applicable to e^h of the classes of per- 
sons, and therefore to consider them under one 
general head would lead to a confused and Jnaccu- 
rate view of the subject. 

The present chapter will, therefore, treat of the Law of fix- 
ioctrine of fixtures in the case of landlord and tenant; la^ord an? 
that is to say, of the property which a tenant con- *^*"'» 
tinues to possess, and the right of removal that 

belongs to him, when he has, during his term, an- 

« 

(a) Ekoet ▼. Maw^ S East, 51. 1 H. Blac. 960. m iio^tr. 
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nexed any matter to the soil which may be con- 
sidered a fixture, according to the definition given 
in the preceding chapter. 

Now it is ob\dous that the respective claims of the 
landlord and the tenant may be aflfected by the nature 
and the terms of the contract that has been entered 
into between them. In order, however, to obtain 
a correct view of the general principles on which the 
law of fixtures depends, it is necessary to consider 
the rights of these parties independently of any 
* private agreement. The situation of the tenant, and 
the extent of his privileges, may or may not be varied 
by the conditions he makes with his landlord ; and 
the consideration of this part of the subject will be 
fully entered upon hereafter. For the present pur- 
pose, therefore, it must be supposed that nothing is 
found in the terms of the demise controlling the 
general right of the tenant in regard to fixtures, 
and that there exists between the parties nothing 
but the mere relation of landlord and tenant. 

Ctoerai rule The general rule of law, with respect to annexations 
tions SJITte^ made by a tenant during the continuance of his term, 
nam. has been established from a very remote period, 

and may still be regarded as the rule in ordinary 
cases. It is, that whenever a tenant has affixed any 
thing to the demised premises during his term, he 
can never again sever it without the consent of his 
landlord. The property, by being annexed to the 
land, immediately belongs to the freeholder: the 
tenant, by making it a part of the freehold, is con- 
sidered to abandon all future right to it, so that it 
would be waste in him to remove it afterwards. It 
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therefore falls in with his term, and comes to the 
reversioner as part of the land, (a) 

A strict observance of this rule, which appears Relaxed in 
originally to have admitted of no distinction, what- "^ ^™ **' 
ever may have been the object of the annexation, or 
the intention of the party in making it, must have 
been attended with great hardship and injustice to 
tenants ; and it may be supposed that early endea- 
vours were made to obtain a relaxation of it. In 
progress of time certain exceptions and modifications 
were introduced into the rule, which tended greatly 
to limit its operation, and led to the establishing of 
some very important privileges in favor of tenants, 
which have since been confirmed to them by a suc- 
cession of judicial decisions. It appears, however, 
from the old reports, that the indulgence was at first 
granted by the courts not without doubt, and after 
some struggle. Indeed, on its introduction, it does 
not seem to have been maintained upon any settled or 
intelligible ground ; for, in the earlier cases, the pri- 
vilege is found to be built on legal subtleties and 
nice distinctions, instead of resting upon principles of 
general policy, which the modern determinations 
have declared to be the proper foundation of it. 

At this distance of time it is difficult to ascertain 
the period when a relaxation of any kind was first 
admitted. It was said by Lord Holt (&), in allusion 
to a particular class of fixtures, that the right of the 
tenant to remove erections of that description was 

(a) Co. Lit. 55. a. 4 Co. 64. Her-. {b) l Balk. 56b. rook's cote. 
lakentMt case. Moore, 1 77. 5 East, 
5 1 . See ante, chap. i. 
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by the common law. Perhaps this expression is not 
to be understood literally ; for it should be recol- 
lected that at common law, and before the statute 
of Gloucester, a tenant for years was not punishable 
for any species of waste, (a) After that statute, and 
in consequence of its provisions, questions respecting 
the right of removing things erected by tenants dur* 
ing their term frequently became the subject of judi- 
cial consideration ; and many of these questions are 
to be met with in the reports of very early cases. 

The fixtures to which Lord Holt refers are those 
which a tenant erects upon the demised premises for 
the purpose of carrying on his trade and manufacture. 
The law respecting this class of annexations forms a 
very important branch of the present inquiry ; and 
as the tenant's right in these cases is undoubtedly 
more extensive, and rests upon more settled principles, 
than any other he enjoys in respect of fixtures, and 
has also been represented to have been established 
first in order of time, it may be proper to begin by 
investigating the claims of the tenant, in removing 
fixtures of this description. 

Oftrodcfix- First, then, of fixtures erected by a tenant for 

tores. ^ ^ 

purposes of trade and manufactures. 

The facts of several of the cases to which it will be 
necessary to refer will of themselves suggest, that the 
trade carried on by a tenant may be of two kinds. 
It may be a trade unconnected with and independ- 
ent of the land he occupies, such as dyeing, brewing, 
&c. ; or it may be a trade derived from the land, 

(«) Vide pott chap. i. of part ii 
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and depending essentially on its peculiar produce ; 
as the getting and vending of coals from a colliery, 
or the manufacturing of salt from salt springs. The 
distinctions which may thus be observed in the 
nature of the tenant's business and employment, will 
hereafter become the subject of particular notice ; 
as they are the foundation of certain rules in the 
doctrine of fixtures which are very important and 
involve points of difficult solution. At present, it will 
be more convenient to consider the subject without 
reference to these distinctions ; and merely to sup« 
pose that the tenant carries on any general trade upon 
the premises, and that, in the prosecution of his 
trade, he annexes an article to the freehold, the 
right of severing and removing which becomes a 
matter of dispute between himself and his landlord. 

The earliest authority to which it will be necessary Early authoni 
to advert, occurs in the year-book 42 Ed. 3. p. 6. pi. 19. 
It was an action of waste brought against a lessee, for 
removing a furnace, which he had erected and affixed 
to the walls of a house demised to him for a term of 
vears. (a). The point was then raised, whether the 
lemoval of the furnace was justifiable, or if it 
amounted to waste; and this question was, after 
discussion, adjourned as doubtful, and was left unde- 
termined. 

The next in order is a case in the year-book 
20 Hen. 7* p« 13. ; in which the question was, whe- 



(a) The fact of the furnace being the remarks on the case in subsequent 

annexed to the wall is not men- authorities in the year-books. Vide 

tioned in the report; but it appears 21 Hen. 7. 26. 
So have been so fixed according to 

C 
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ther a furnace fixed to the freehold with mortar 
should go to the executor, or to the heir of the 
owner of the fee who had put it up. In the 
course of the judgment in this case, the Court, 
(Rede Ch. J., Fisher, and Kingsmill,) laid down 
the following proposition : " If a lessee for years 
<< set up such a furnace for his advantage, or a dyer 
** make his vats and vessels to occupy his occupa* 
** tion, during the term he may remove them.** 
" And so of a baker. And it is no waste to remove 
" such things within the term, by Some." The re- 
port then states, that in 42 Ed. S. it was doubted 
whether this was waste or not. 

This case is generally adduced as the first which 
in terms recognizes the right of a tenant to remove 
fixtures. It is quoted, moreover, as the great au- 
thority for the prevalence of a rule, in very early 
times, in favor of trcuie fixtures^ . And it is insisted, 
that the privilege which is there said to belong to 
the lessee, is admitted in respect of articles of trade 
only; and is to be understood as a right arising 
solely out of the principle of protecting commerce 
and manufactures. The expression in the original, 
which gives rise to the supposition, is ^^pout occupier 
son occupation ;'* and it has been imagined, that the 
instances of the dyer's vessels are intended, not merely 
to signify additions made by a tenant for his common 
domestic accommodation, but to indicate fixtures put 
up expressly in relation to the trade which the tenant 
is carrying on upon the premises. 

It may, however, be much doubted if this is a fair 
inference from the case cited. For, in the first place. 
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it deserves to be mentioned, that in another re- 
port {a) or rather abstract of the case in the year-book 
20 Hen. 7m which was published at a subsequent but 
very early period, the passage upon which the sup- 
position in question mainly proceeds is particularly 
introduced, but the expression " pour occupier son 
cccupiUion** is entirely left out. If this circumstance 
had been suggested to the courts in the discussion 
of the modern cases, it would probably have been 
thought to merit attention, as tending to show, that 
the rule laid down by the judges in the time of Henry 
the Seventh, was not universally considered to have 
been founded on an exception arising merely out of 
trade, (b) 

And the inference that trading fixtures are not 
particularly and exclusively intended in this case, 
will more clearly appear, from the remark which fol- 

{d) It is a book printed A. D. 1614, ''to reraove such things within the 

entitled ** Un Abridgment de touts Us ^ term by «ny.*" Lord EUenborough 

'*' Ant del Roy Hewie le Seft,** and renders it, " It is not waste to re> 

the position in question is thus ex* ** move such things within the term 

pressed. ** And if lessee for years ** by some:'^ according to dther 

^ makes any such furnace for his of which constructions, it seems to 

^ pleasure, or a dyer makes his yats be left in doubt whether the cou- 

^ and Tessds, he may remoye them eluding words of the sentence are 

** during the term," &c. ** and so of not intended to refer to tenants. In 

^ a baker. And some semb, that it the original, the sentence is thus 

^ is not waste to remove such things printed and punctuated. ** £t n'est 

** within the term ; but this is con- ** ascun waste de remuer del chose 

** trary to the opinions aforesud,"&c. ** diens le terme, per Ascuns." It is 

(h) It may not be deemed unim- no waste to remove such things 

portant to notice the manner in within the term, according to the 

which the concluding part of the opinions of some Judges. It is clearly 

above passage from the yeaNbook^ thus intended, from what imme- 

on which so much stress has been diately follows in the report. See 

lud, was construed in a late case. In also the corresponding expression in 

Ehues y. Maw, 5 East, 49., the coun- the extract given in the last note, 
set read it thus : '^ It is no waste 

C 2 
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lows in the report ; viz. that in 42 Ed. 3. it was doubted 
whether this was waste or not.' On referring to the 
42 Ed. 3* p. 6. pi. 19. no allusion whatever is made to 
an exception in favor of trade, neither is it men- 
tioned or implied that the furnace there in dispute 
was erected for a trading purpose.. Again, in the same 
sentence in which the dyer's vat is mentioned, and 
immediately before it, is put the instance of a furnace 
erected by a lessee, which is said to be removably 
like the vat. And so far from its being intimated that 
the furnace is connected with trade, it is, on the 
contrary, described as put up for the convenience of 
the lessee, " pour son avantdgCy* or, (as the abridg- 
ment has it), ^^pour son pleasure. ^\d) 

But if this principle of allowing an exemption on 
the ground of trade, had been clearly recognized in 
the case in question, it might be expected that it 
would have been applied to the solution of subse- 
quent cases. But the contrary is the fact ; and 
ail the ancient cases which follow the decision of 
20 Hen. 7- are found to proceed upon a distinction 
depending altogether upon the mode of annexation. 
Thus, in a case which occurred immediately after- 
wards, and before the same judges (i), it was laid 
down by the Court, that if a lessee makes an erec- 
tion, as a furnace or post, &c. and fixes it to the soil, 
or to the middle of the house only, and not to the 
walls, he may take it away. Nothing is said in this 
case of a distinction in respect of trade : on the con- 
trary, Kingsmill J., apparently in allusion to the par- 
Car) Ant^ see 8 Hen. 7. 12. {b) 21 Hen. 7. p. iG. And see Br. 

Ab. Tit. Chattels, pi. 7. 



CHAP. II. § I.} TRADE FIXTURES. 21 

ticular instances of vats in a brew-house, or dye-house, 
relies solely on their construction and annexation ; 
and says the removal of such things would not be 
waste, because the house would not be impaired by 
it. So, lastly, in the cases which followed some time 
after those in the year-books, there is no recognition of 
any peculiar privilege in regard to trade. For Cook*s 
case (a), (24 Eliz.) is wholly silent upon it. And in a 
case reported in Owen, 70. and Cro. Eliz. 374. (A), 
(which respected the power of a sheriff to seize a 
furnace under an execution against a termor), the 
article is expressly stated to have been erected for 
the use of a dyer j and the Court adverting to the 
right of the termor himself in such a case, determine 
it by the circumstance of the article being fixed to 
the walls, and not to the middle of the house. For 
this reason they consider that the furnace would 
not be removable ; and the principle of an ex- 
emption on the ground of trade is altogether unno- 
ticed, (c) 

Upon the whole, then, it can scarcely be inferred, 
that the expressions used by the Court in 20 Hen. 7* 
pi. 13. were employed in any other sense than as 
mere general examples of fixtures^ the object of 
which was to illustrate the legal doctrine of an ex- 
ception introduced for the benefit of all tenants 
alike, by a less rigid construction of the old rule of 
law. And with regard to the dictum itself, it should 
be observed, that it is entirely extrarjudicial, and ap- 

(a) Moore, 177. in Went. Ofll of £x. p. 61., it is said^ 

(fi) Day y. AutHn and BiAUchy 57. that the jury found that by the eutiom 

Eliz. And see 1 ^oU. Ab. 89 1 . pL 50. of Kent the lessee might remove such 

(c)Inthereportofthbcase,ascited articles. 

c 3 
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Result of the 
early autho- 
rities. 



Modern de- 
cisions in fa- 
vor of trade. 



pears in a decision in which the judgment proceeded 
on a totally different principle. 

The above examination of the early authorities may 
not be deemed useless in this place, because it may 
serve to give the reader a more perfect view of the 
doctrine relating to fixtures, by presenting a com- 
parison between the law as it stood formerly, and as 
he will find it established in later times. The ob- 
servations that have been made are chiefly intended 
to show, that it is by no means clear, that an excep- 
tion of any kind in favor of tenants was admitted 
in very early times ; and that when the exception 
was introduced, it seems to have extended as fully to 
other fixtures; as to tho^e which related immediately 
to trade. And yet it is a notion that appears to pre- 
vail very generally, that the first modification of the 
ancient rule was exclusively in favor of commerce, 
and that this is plainly, and without dispute, pointed 
out in the old cases. 

However, the equivocal state of the law in its 
earlier stages is of little importance at the present 
day. For the privilege of the tenant to remove 
fixtures set up in relation to trade was plainly and au- 
thoritatively stated by Lord Holt C. J. in Poolers 
case, 1 Salk. 368., and has since been recognized in 
a series of uniform decisions of modern date. 

Poofe's case occurred a considerable length of 
time after the decisions cited in the preceding 
pages, (a) It was the case of a soap-boiler, an under- 
tenant, who, for the convenience of his trade, had 



(a) Mic. 2 Ann. 



CHAP. IL § I. j TRADE FIXTURES. 33 

put up vats, coppers, tables, partitions, and paved the 
back-side, &c., all ^ which things had been taken 
under an execution against him } on which account 
the first lessee brought an action against the Sheriff* 
for the damage occasioned to the house, and which 
he was liable to make good. Lord Holt Ch. J. held, 
that, during the term, the soap-boiler might well re- 
move the vats he set up in relation to trade ; and he 
said that he might do it by the common law (and 
not by virtue of any special custom,) in favor of 
trade, and to encourage industry. 

The right of the tenant to take away trade fix* The principle 
twres may be considered to have been lully esta* tion. 
blished from this time. And not only has it been 
confirmed by many subsequent decisions, but a very 
satisfactory principle is assigned as the foundation of 
the privilege. This fs to be collected in the first in- 
stance from some cases which came before the courts 
of equity, during the period in which I^ord Hard* 
wicke presided there* It becomes, therefore, neces* 
sary to refer to these decisions. And as it will be 
found that the particular claims to which they relate 
were not, in fact, between landlord and tenant, but 
between other parties, viz. the executors of tenant for 
life and the remainder-man, it is proper briefly to pre* 
mise, that the privilege of removing fixtures is (as will 
be more particularly shown in another part of this 
work) supposed to be construed more liberally in the 
case of a common tenant against his landlord, than 
in the case of a tenant for life or in tail against the 
remainder-man or reversioner, or in that of an ex* 
ecutor of tenant in fee against the heir. And hence 

c 4 
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it may be received as a rule, that the decisions in 
favor of the executors of tenants for life, in tail or 
in fee, as against the remainder-man, reversioner, or 
heir, may in general be applied to cases between land- 
lord and tenant, and are to be considered as govern- 
ing authorities in support of the tenant's rights, (a) 

Of these cases in equity, the most important is 
that of Lawton v. Laxcton (b\ which was decided in 
the year 1743. The question in this case was, whe- 
ther a fire-engine (or steam-engine) set up for the 
benefit of a colliery by a tenant for life, should at 
his death go to his executors as part, of his personal 
estate, or to the tenant in remainder. 

Lord Hardwicke, in giving his judgment, thus ex- 
plains the principle of the rule respecting trade 
erections : " To be sure in the old cases they go a 
" great way upon the annexation to the freehold, 
** and so long ago as Henry the Seventh's time, 
" the courts of law construed even a copper and 
" furnaces to be part of the freehold. Since that 
" time the general ground the Courts have gone 
*• upon of relaxing this strict construction of law is, 
" that it is for the benefit of the public to encou- 
'^ rage tenants for life to do what is advantageous to 
" the estate during their term. 

In the case of Lord Dudley v. Lord Warde (c), 
which followed shortly after that of Lawton v. Law- 
ton, there was a similar question as to the right of the 

(a) Vide 5 Atk. 1.7. Axnb. 114. observations upon this subject in 
Bui. N.P. 54. s East, 91. 5 Esp. chap. S. sect 1. post. 
C.N.P.11. 5 East, 51. And see the (5) 5 Atk. 15. 

(c) Amb. 114. Bui. N. P. 54. 
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executor of a particular tenant to take a fire-engine 
as against the remainder-man. On this occasion 
Lord Hardwicke observed, '* Some general rules are 
" very clear, as what is annexed to the freehold is to 
" be considered a part of it ; and yet there are some 
exceptions to that rule, as between landlord and 
tenant ; what is erected by the latter for the sake 
" of trade may be removed, though fixed to the 
" freehold." — " The determinations have been from 
" consideration of the benefit of trade." 

The decisions in the courts of common law will be 
found to have proceeded upon the same principle. 
In Lawton v. Salmon (a), in K. B., before Lord Mans- 
field, there was a question between the executor and 
the heir of a person who, some years before his death 
had placed certain vessels called salt pans, fixed to 
the ground, in buildings erected upon his salt works ; 
and, after consideration, the opinion of the Court was 
given in favor of the heir, on the particular grounds 
explained in another chapter of the work. But in 
the course of the judgment, Lord Mansfield states 
that there had been a relaxation of the strict rule, 
for the benefit of trade between landlord and tenant ; 
that many things might be taken away which could 
ilot formerly, such as erections for carrying on any 
trade, when put up by the tenant. '* It would have 
'^ been a different question if the springs had been 
*^ let, and the tenant had been at the expence of 
" erecting these salt works : he might very well have 
<< said, I leave the estate no worse than I found it. 
'* That, as I stated before^ would be for the en- 

(a) 1 H. Blac 259, m notit. 5 Atk. 16. tn notis, S.C. 
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<« couragement and convenience of trade, and the 
♦* benefit of the estate." 

In a subsequent case it was said by Lord Kenyon (a), 
that ** the old cases upon this subject leant to con- 
" sider as realty whatever was annexed to the free- 
*< hold by the occupier ; but, in modern times, the 
" leaning has always been the other way, in favor 
*' of the tenant, in support of the interests of trade, 
" which is become the pillar of the state.'* 

It is unnecessary to enter into a detail of other 
cases, in which the principle under consideration has 
been repeated and enforced, (ft) It will, however, 
be proper to advert to the remarks of Lord Ellen- 
borough upon this subject, because the reasons which 
he appears to assign for the rule in respect of trade 
fixtures, may be thought, in some measure, to differ 
from those which have been already examined. 

In the case of Elwes y. Maw(c), (a most important 
decision upon the doctrine of fixtures,) Lord Ellen- 
borough, in stating the several exceptions which, as 
between different parties, had been engrafted upon 
the old rule of law in favor of trade, and of those 
vessels and utensils which are subservient to trade, 
observes, that this exception is founded on the prin- 
ciple of trade being a matter of a personal nature ; 



(a) Pent<m t. Robari, S East, 90. 

(6) For ibrther authorideB upon 
the subjedy see Com. Dig. Wastes 
D.3. l5Vin.Ab.43. 22 Vin. Ab. 
445. 7 Bac. Ab. 257. BuL N. P. 
34. 2 Saund. 259. n. ii, 9 Brod. A 
Bing. 54. Of the several cases 
dted in the text, it should be ob- 
served that a fuller statement of the 



facts and of the grounds of thdr de- 
termination win be found in subse- 
quent pi^es. They are introduced 
here not so much for the sake of the 
decisions, as to shew the principle on 
which the exceptions lor the beneit 
of trade are founded, 
(c) 3 East, 38. 



CHAP. II. § I.] TRAD£ FIXTURES. 2? 

whence it followed, that an article which is used as * 
an accessary to trade ought itself to be deemed per- 
sonalty, and not a part of the freehold, (a) This 
explanation of the rule does not appear to have been 
adopted by any other authority : and it is observ- 
able, that, in deciding the case of Elwes v. Maw^ 
Lord EUenborough relies less upon this technical 
view of the nature of trade, than upon the course of 
precedents. Indeed, as the principle must have been 
coeval with the common law, instead of originating 
in modem times, it would have authorized the re- 
moval of trade fixtures long before the privilege was, 
in fact, generally admitted by the Courts. 

The inference to be drawn from the several cases Public benefit 
that have been cited is, that a tenant has an indis- thcSoatiwL 
putable right td remove fixtures which he has annexed 
to the demised premises for the purpose of carrying 
on his trade ; and that the benefit of the public may be 
regarded as the principal object of the law in bestow- 
ing this indulgence. The reason which induced the 
Courts to relax the strictness of the old rules of law, 
and to admit an innovation in this particular instance, 
was, that the commercial interests of the country 
might be advanced, by the encouragement given to 
tenants to employ their capital in making improve- 
ments for carrying on trade, with the certainty of 
having the benefit of their expenditure secured to 
them at the end of their terms. 

Having thus considered the principle upon which Extent of the 

-,,_, /»•■/» • relftxation. 

the pnvilege m respect of trade fixtures is esta- 
blished,, and having traced the steps by which it has 

(a) 3 East, 54. 
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gradually received the sanction of the couits, the 
next material object of inquiry is, the extent to which 
this privilege has been carried in the decision of 
questions between landlord and tenant. 

For the additions made by a tenant in relation to 
his trade may be of various degrees of value and 
importance. They may consist merely of machinery, 
vessels, or other appendages of the like description, 
in themselves of a perfect chattel nature before they 
are put up ; or they may be erections and buildings, 
which have no existence as integral chattels ex- 
cept in connection with the freehold, and which may 
be of a more or less substantial character, and more 
or less capable of removal and re-construction. 

What trade The question therefore is, whether a tenant is 

be remoY^^ entitled to sever and take away all articles and erec- 
tions put up for the purposes of trade, whatever may 
be their nature, construction, and magnitude : and 
if not, to what description of things this pri\ilege is 
confined. 

In almost all the cases that have been referred to 
in the preceding pages, the property in dispute was 
either a mere utensil or instrument of trade,, or 
machinery employed in trade ; or else what may 
fairly be treated as immediately accessary to such 
articles, in supporting or protecting them, and being 
instrumental to their convenient use. In almost all 
of them tod, the articles, or the parts of which they 
were composed, were such as, after removal, were 
capable of being again employed for the same or 
similar purposes. Of this nature were the furnaces, 
vats, coppers, &c. in the early cases ; the steam-engines 
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ill the cases before Lord Hardwicke; and the salt- 
pans before Lord Mansfield. These instances, there- 
fore, cannot be considered as establishing the tenant's 
right of removal to any great extent. But, in the 
dicta and observations that are to be met with in some 
of the decisions, the exception in favor of trade is found 
to be laid down in * very coipprehensive and general 
t^rms. For not only are utensils and instruments of 
trade specified, but buildings and erections are fre- 
quently mentioned without any qualification as to 
their nature or construction, (a) 

It now, therefore, becomes necessary to give a more 
particular description of the articles mentioned in the 
several cases that have been already referred to ; 
which was omitted in the former pages, in order that 
the subject then under inquiry might not be em- 
barrassed by detail. The other decisions that have 
reference to the extent of the tenant's right of re- 
moval, will afterwards be stated and explained. 

In the case of Lawton v. Lawton (i) it was deter- Steam-en- 
mined that z, Jire-engine or steam-engine erected by ' 
a tenant for life should at his death go to his exe- 
cutor as part of his personal assets. 

The fire-engine was described as a piece of ma- 
chinery with a shed over it, in which holes were left 
for the timbers, to make it more commodious for 
removal. It was stated in evidence, that such articles 
were very capable of being carried from place to 
place : but it was shown, on the other side, that they 

(a) Per Lord Kcnyon in Dean v. And Lord Ellenborough in Elwes y. 
AUalley, 3 Esp. C. N. P, 11. Per Maw, See also 4 Esp. C. N. P. 54. 
Lord Mansfield in Lawton v. Salmon. (b) 5 Atk. 15. 
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could not be removed without tearing up the soil and 
destroying the brickwork. 

The case of Lord Dudley v. Lord Warde^ before 
Lord Hardwicke, Amb. 113. was, in all its circum- 
stances, very similar to that of Lawton v. Lawtoh* 

These two decisions, although between other par- 
ties, may be regarded, according to the rule laid down 
in a preceding page, as direct authorities upon the 
subject of the tenant's rights. Indeed, it was said by 
Lord Hardwicke, that the right of removing steam- 
engines would be very clear as between landlord and 
tenant. 

These authorities, therefore, establish that a te- 
nant is entitled to take away all engines and other 
machines like the fire-engines, put up by him at his 
own expence for trading or manufacturing purposes. 

In determining, however, these cases, it is evident 
that Lord Hardwicke considered that the construction 
and n^ode of annexation of the articles were material 
circumstances i for he begins his judgment in Lawton 
V. Lawton by remarking, that it appeared from the 
evidence, that the engine in dispute was in its nature 
a personal moveable chattel, taken either in gross or 
in part, before it was put up. 

Vessek and Speaking of the right to remove fire-engines. Lord 
j^ovwes!^ ^^' Hardwicke observed, that «• coppers and all sorts qf 

« brewing vessels cannot possibly be used without 
<* being as much fixed as fire-engines, and in brew- 

* 

** houses especially, pipes must be laid through the 
walls, and supported by the walls ; and yet^ not* 
withstanding this, as they are laid for the con* 
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<< venience of trade, landlords will not be allowed to 
" retain them/' 

In the discussion of the case of Lawton v. Lawton. Cvder mills. 
a decision of JLiord Ch» Baron Comyns respecting a 
cyder mitt was cited by the counsel, and adopted by 
Lord Hardwicke. It was stated that the Lord Ch. 
Baron had ruled at Nisi Prius, that a cyder tmIU let 
into the ground, belonged to the executor of the 
deceased owner of the land, as part of the personal 
estate, and that the heir should not take it as parcel 
of his inheritance. The principle of this decision 
is generally represented to have been, that as the 
mill was employed in the making of cyder, the case 
was brought within the exception in respect of trading 
erections. And the inference from the determination 
is, that an article of this description would, in like 
manner, be removable between landlord and tenant. 

It appears, upon the authority of Lord Mansfield, Sait-pans. 
that a tenant may lawfully remove pans fixed up in 
saU'Works. The salUpans in the case of Lawton v. 
Salmon (a) were utensils made of iron and rivetted 
together, brought in pieces, and capable of being again 
removed in pieces, without injury to the surrounding 
buildings ; and they were not joined to the walls, but 
fixed with mortar to the brick floor. In deciding 
this case, as between the heir and executor of the 
owner in fee who had made the erection. Lord Mans* 
field alludes to several distinct arguments, quite un* 
connected with trade, and inapplicable to the case of 
landlord and tenant. But it may be observed, that 

(a) 1 H. Bh 859; m noiit. S. C. 5 Atk. 16, in noHs.^ See aate, p. 86» mod 
potty Chap. IV. § I. 
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when he intimates his opinion, that as between th6 
latter parties, a tenant would be entitled to remove 
the salt pans, he seems to rest the right of removal 
principally upon the construction of the articles, 
and the little injury that would be occasioned to the. 
estate by taking them away. 

This case, therefore, cannot be considered to carry 
the privilege of the tenant farther than the decisions 
of Lord Hardwicke, or than that of Poole's case, in 
respect of vats, coppers, and the like, (a) 

Dutch Bams. In Dean v. AUalley (h) , a tenant during his term, 

had erected certain sheds or buildings called Dutch 
Bams. The construction of these buildings may be 
collected from the MS. note of counsel cited in the 
case of Elwes v. Maw(c)i from which it appears 
that they were sheds having a foundation of brick- 
work in the ground, and uprights fixed in and rising 
from the brick-work, and supporting the roof^ which 
was composed of tiles, and the sides open. Lord 
Kenyon said, *^ If a tenant will build upon premises 
*< demised to him a substantial addition to the house, 
** or add to its magnificence, he must leave his ad- 
" ditions, at the expiration of his term, for the benefit 
** of his landlord ; but the law will make the most 
" favorable construction for the tenant where he 
** has made necessary and useful erections for the 
" benefit of his trade or manufacture, and which 
" enable him to carry it on with more advantage. 
** It has been held so in the case of cyder mills, and 

(a) Ante p. SS. (c) 5 East, 47. 

(*) 3Esp. N.P. 0.11. 
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*' in other cases ; and I shail not narrow the law, 
*< but hold erections of this sort, made for the benefit 
^* of trade, or constructed as the present, to be re- 
*^ movable at the end of the term." 

It does not appear from the report of this case for 
what purpose the buildings in dispute had been 
erected. Nevertheless, the decision may undoubt- 
edly be considered an authority for the tenant's right 
of removing similar erections, connected to the same 
extent with the freehold, whatever conclusion may 
be formed as to the grounds upon which the barns 
were held removable, with reference to the particular • 
object for which they were put up. (a) 

In the case of Fitzherbert v. Shaw (b) , Mr. Justice gj,ed«, posts, 
Gould was of « opinion at Nisi Prius, that a tenant «»<i«»^ 
would clearly have been entitled to take away a 
"wooden stable^ which stood ' upon blocks and rollers, 
and also a shed which he had built on brick-work, 
and some posts and rails he had put up. And 
although, in this case, the erections might not 
have been made by the tenant for the purpose of 
trade, still the same observation holds that has just 
been suggested in respect of the Dutch barns ; viz. 
that Mr. Justice Gould's opinion is an authority for 
the removal of similar erections, if set up for trading 
purposes, because the tenant's privilege in respect of 
trade fixtures is, without dispute, greater than any 
other he could rely upon under the law of fixtures. 

(a) Some doubts seem to have the soil. See also Lord EUenbo- 

beeik entertained whether the parts rough's remarks upon the authori^ 

of the buildings removed by the of this case, in 3 East, 55. 
defendant were actually affixed to {b) 1 H. Blac. S29. 
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Perhaps, however, it may be objected to this author- 
ity, (in conformity with Lord EUenborough's view o( 
it), that the opinion of Mr. Justice Gould was wholly 
extrajudicial, as the point could not properly have 
come before him at Nisi Prius. (a) 

h u^'**^' ^" ^^^ ^^^ ^^ Penton v. Robert (b)^ the Court 

considered that a tenant during his term would 
have been entitled to remove an erection used as 
a vamish-house for carrying on a varnish manufac- 
tory. The building was described as having a brick 
foundation let into the ground, with a chimney 
belonging to it, upon which a superstructure of wood, 
brought from another place, where the defendant, 
the tenant, had carried on his business, was raised, 
in which the defendant exepcised his trade. The 
decision turned upon a point which will be explained 
in a subsequent section. With reference, how- 
ever, to the present subject, it is conceived that 
the case, when properly stated, does not amount 
to a general authority upon the tenant's right of 
removal. For it appears from the statement of the 
case, . that, in point of fact, the erection which the 
defendant removed, and which gave rise to the dis« 
pute, was a part of the building only ; for he took 
away only the wooden superstructure, which, accord- 
ing to the Nisi Prius report of the case, was merehf 
placed upon a wooden plate, laid upon the brick found* 
ation. The foundation, and a chimney belonging to 
the building, were not removed. According to this 
view of the facts, the principle of fixtures would not 

(a) 3 East, 55. ifi) 2 East, 88. 4 Esp. N. p. C. 53. 
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be involved at all in the case. For, as was shown in 
the former chapter of this work, an erection con- 
structed like that portion of the building which the 
tenant removed, is not to be considered a pait of the 
freehold, but remains a mere personal chattel. 

From a want, however, of an accurate examination 
of these circumstances, the case of Penton v. Rohart 
has not unfrequently been supposed to authorize the 
removal of buildings of a more substantial nature 
than is warranted by any other decision. And even 
if it be thought that it may be implied from the de- 
termination, that the Court deemed the erection to 
be actually a fixture, stiU the peculiar character and 
construction of the building will not admit of the 
case being considered an authority for a very exten- 
sive right on the part of the tenant (a) 

Poolers case (3), it has been seen, was an action Vat8,coppen» 
against the Sheriff for taking in execution the vats, ^^ 
coppers^ tables, partitions, pavements, &c. of a soap- 
boiler ; on which occasion Lord Ch. J. Holt held, 
that during the term the soap-boiler might well re- 
move the vats he set up in relation to trade. The 
mention of paoement in this case, has often given 
rise to an opinion that such an article might always 

(a) Wheo this case ¥018 before is a structure, for they take lime 

X^ord Kenyofi at Nisi Prius, he is re* to finish it. Perhaps it may be 

ported to have sud, that the mere thought that the pavement in Poole's 

erection of a chimney would not case was accessary to the trade uten- 

yreveat the right of taking away the sils, as being necessary to theur more 

rest of the building which surrounded coBvenient use and enjoyment ; like 

it. the sheds which covered the fire- 

(fi) 1 Salk, 368. It is said in 2 engines inLawUm v. LawUm; as to 

Bulst 119. Pyot v. Lady St. John, which see /hm^ 
S. C. Cro. Jac 329, that pavement 
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Payeinent* 



Bufldingi. 



be removed if set up for trade. And it has been 
considered a strong instance in favor of an unqua- 
lified right in the tenant to take away every erection 
put up for trading purposes. But on an attentive 
perusal of the case, it will be found, that it is not 
clear from the statement, whether sxiy ptwement was 
in fact removed ; and indisputably the right of re- 
moving it cannot be relied upon as being established 
by any part of Lord Holt's judgment. 

The general doctrine of. fixtures was considered 
in a very elaborate manner, in the celebrated case of 
Elwes V. Maw (a), the determination of which will 
be fully explained in the next section. Lord Ellen- 
borough, throughout his judgment in that case, 
speaks of buildings constructed for the purpose of 
trade. And it is worthy of remark, that it is an ar- 
gument oh which he principally relies, that the in- 
dulgence allowed to tenants in respect of trade had, 
by no valid authority, been extended to the parti- 
cular description of buildings then in dispute, viz. 
buildings for agricultural purposes. The objection, 
therefore, in this case, did not arise out of the nature 
and structure of the buildings, but was considered to 
depend entirely upon their object and purpose. 
Perhaps it cannot safely be inferred from this cir- 
cumstance, that the erections in question, viz. sub- 
stantial buildings of brick and mortar, tiled and 
having foundations deep in the soil, would have 
been held removable, provided they had been put 
up for trade. Yet it would seem to have furnished a 



(a) 5 East, 58. 
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very obvious answer to the defendant's case, to have 
said (had the Court so considered it,) that the 
claim in question, was too extensive even on the 
ground of trade itself^ on account of the permanent 
nature and construction of the buildings* 

It should be observed, that Lord EUenborough in Accessary 
the course of his judgment in this case, lays down ^ "* "^ 
position, that a building which is accessary to a 
removable utensil, is equally removable with the 
thing to which it is incident. This opinion has 
frequently been been cited • as sound law in subse- 
quent discussions. But upon reference to the au- 
thority upon which Lord EUenborough considers it 
to be founded (a), it seems that Lord Hardwicke's 
observations concerning the sheds and the walls of 
the fire-engine only amount to this, — that although 
by removing an utensil, its accessorial building may 
be impaired, such an injury shall not deprive a party 
of his right to remove the utensil itself. 

One case only remains to be mentiofied, which Limekilns, 
came very recently before the Court of King's Bench. 
In Thresher \. East London Waterworks Company (b), 
there was a discussion whether a tenant had a right 
to take away a Ume-kiln^ which had been erected 
upon the demised premises. It was stated to be 
a substantial building constructed of brick and mor- 
tar, at an expence of ItiO/., and having its found- 



(a) LawUm v. Lawtony and Dudley were considered by Lord Hardwicke 

V. Warde. It does not appear from to be removable, 
either of the judgments in those (fi) Hil. T 18S4. 2 Barn. & Cres. 

cases, that the sheds over the engines 608. 

D 3 
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ations let into the ground. It was admitted to have 
been erected for the use t>f trade, and the lime that 
was burnt was brought from a distance. The deci- 
sion of the case ultimately proceeded upon a parti- 
cular ground, depending on the terms of certain 
leases by which the premises had been demised ^ 
and the Court gave no opinion as to the general 
right to remove an erection of such a description. 
The case, however, should not be passed over with- 
out notice, because it deserves to be stated, that the 
Court during the argument, appeared to be struck 
with a view of the consequences which might follow, 
if every erection, such as an extensive manufactory, 
built by a tenant for the convenience of trade, might 
be demolished at the expiration of his lease. And 
they expressed themselves as considering the general 
question to be one of great importance, and whicii 
would require much deliberation in any future dis- 
cussion. 

It has not been thought necessary on the present oc- 
casion to refer to the two cases of Culling v. Tuffnal(a)9 
and Davis v. Jo7ies (b), mentioned in the preceding 
chapter. For the buildings in dispute in those 
cases (whether they are to be considered as trading 
erections or otherwise), were not attached to the 
freehold in contemplation of law. In all cases of 
this description, whatever may be the magnitude, or 
however substantial the nature of the erection, still 
if it is so constructed as not to be actually fastened 
to, or let into the freehold, the tenant may always 

(a) Bui. N. P. 34. b) 2 Bar. & Aid. 165. 
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remove it ; because the law considers it as a mere 
loose and moveable chattel, (a) 

The cases that have been collected and referred to Right of re- 
in the preceding pages, contain all that is to be found ^bySc '^ 
upon the right of a tenant to remove trade fixtures. (J) conrtniction 
From an examination of them it will be perceived, 
that the construction of an article as affecting the 
privilege of ren^oval, is only incidentally noticed by 
the Courts, and has never yet been the express 
point of decision. The language, however, used by 
the judges in some of these cases is deserving of 
attention, as it shews that they were by no means in- 
different to arguments derived from the nature, 
structure, and mode of annexation of the fixture. 
With respect, indeed, to the inferences to be drawn 
from the actual decisions, it will have been observed 
that the cases are but few in number, and in several j 
pf them, the property in question was of a very pe- 
culiar description. 

But tliere are other circumstances, besides other circum- 
those that especially relate to the construction of i^g^^te right " 
the thing affixed, which it may sometimes be of removal, 
necessary to take into consideration, in order .to 
judge of the right of the tenant to remove trade 
erections. For on a reference to the cases at 
large it will be seen, that the Courts have in their 

decisions been influenced by various arguments 

» 

(a) As to cases of this description, privilege, it may frequently be found 

see ante. Chap. I. And see the Ap- useful to consult the decisions which 

pendix. relate to the taking of fixtures in 

(5) It should be observed, that in execution; as to which see poti, 

determining the extent of the tenant's Part II. 

D 4 
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Custom. 
Injury to the 
premues, &c. 



Costom. 



derived from the facts of each particular case. 
Thus, the existence of a custom in respect of the 
property in question; — the intention of the party 
in making an erection ; -— the injury occasioned to 
the freehold by its removal ; — and the comparative 
value to the respective claimants : — these, or some 
of these considerations, are almost alwavs adverted 
to in confirmation, if not as principal grounds of 
decision. 

For example, with regard to custom^ Ch. J. Treby, 
in deciding the case of Culling v. Ti^ffnal (a), relied 
altogether upon the usage of the country ; though 
there certainly were other reasons upon which 
he might have supported the tenant's claim. 
Lord Mansfield evidently admits the efiect of cus- 
tom in respect of fixtures, for he is stated to have 
been of opinion, that the case of the cyder-mill was 
probably decided on that particular ground, (ft) 
Lord EUenborough also in a Nisi Prius case, alludes 
to the effect of custom, in giving the tenant a right 
to remove things which by the general law, as 
affixed to the freehold, belonged to the landlord, (c) 
And in the case of Davis v. Jones (d), evidence was 
given that it was usual between out-going and in- 
coming tenants to value machines like those in 
dispute J and the Court thought, that such a prac- 
tice might be taken to indicate the nature and 



(a) Bui. N. p. 34. (c) WethereU v. HawelU, 1 Camp. 

. {b) Vide Lawton ▼. Stdmony as re- N. P. C. 227. 
ported in 5 Atk. 15. in noHt. ((Q 2 Bar. & Aid. 165. See amte, 

p. 21. Dote(c) and 11 Vin. Abr. 154. 
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character of the articles. In Lawton v» Lcavton, 
however, where it was stated that it was customary 
to remove fire-engines. Lord Hardwicke made no 
observation upon the circumstance ; neither did he 
notice it in the subsequent case of Lord Dtidley v. 
Lord Warde. 

As considerable weight is often attached to the 
effect of custom in trials at Nisi Prius, in questions 
relating to fixtures, it may be useful to add a few 
remarks upon the nature of the evidence which is 
usually offered on these occasions. The object pro- 
posed by this species of evidence, is either (as in 
Davis V. JoneSf) to show the nature of the article in 
dispute^ or, else to establish a prevalent usage, 
with reference to which the claimants may be sup- 
posed to have contracted the relation of landlord 
and tenant, (a) It is not necessary to prove that 
the custom has existed from time immemorial : but 
the effect and validity of the evidence will depend 
upon the length of time it has continued, the extent 
of the district or neighbourhood over which it 
prevails, and the absence of instances which shew a 
contrary practice. The evidence adduced in proof 
of a custom of the country is frequently of a very 
loose and indefinite description ; and the instances 
in support of it are often found, when properly 
inquired into, to have no other origin than the 
special agreements of parties. (6) 



(a) See post Sect 6. of this chap- 16 Ves. 1 73i> and 2 Ves. & Bea. 349^ 
ter, as to custom having the eSed as to injunctions for waste, in re- 
of implied contract. moving things contrary to the cu^ 

(b) See 6 Ves. 326. 2 Mad. 62. torn of the country. 



premises. 
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A decision upon the exclusive effect of custom^ 
in cases of trading and other fixtures, appears to be 
a desideratum in this branch of the law ; since 
among brokers and other practical men, it is fre- 
quently the only guide by which they are directed 
in making their appraisements, and in deciding dis- 
putes that are referred to them. 

Injury to the With regard to the injury occasionedto the premises 

by the removal of things that have been affixed to them, 
<*— it will be recollected, that the distinctions taken 
in the old cases, in favor of removing furnaces fixed 
to the floor, and not to the walls, and doors which 
were not outer-doors, and other similar instances, 
went upon the principle that the walls were not the 
worse, nor the house impaired by taking them away, (a) 
In Lcmton v. Laxvion, Lord Hardwicke said, that it 
was a very true maxim in the doctrine of fixtures, 
that the principal thing shall not be destroyed by 
taking away the accessary. (6) And it is observable 
that when Lord Mansfield admitted that a tenant 
would be entitled to remove salt-pans, he seemed to 
re^t his opinion principally upon the argument that 
the premises would come to the landlord in the 
' same state as if they had never been erected. And 
so in the instance of the jibs in Diwis v. Jones, the 
circumstance that neither the caps in which they were 
fixed nor the chief buildings would be injured by 
the removal, was stated as an additional reason for 
the judgment orthe Court, (c) 

(a) Vide 21 Hen. 7. p. 26. Moor, ter ; where will also be found some 

^'^^^ remarks upon the liabilitjr of the te- 

(6) 5 Atk. 15. And see Lord Dud- nant to repair damage occasioned to 

fey ▼. Lord Warde, Amb. 114. the freehold by putting up and tak- 

(c) See this principle further con- ing down fixtures, 
sidered in the 4th sect, of this chap- 
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It will be found in like manner, on referring to intention^ &c* 
the caseSi that the other topics above mentioned, in 
respect of the intention of the parties, &c« have been 
incidentally noticed by the Courts, either separately, 
or in combination with those that have been here 
particularly pointed out. {a) 

It is txue, indeed, that some of these grounds of 
argument have been relied upon more especially in 
claims between other classes of persons ; and it is 
therefore difficult to say what degree of importance 
would be attached to them, in questions between 
landlord and tenant. But as they have frequently 
been adverted to, and considered worthy of atten- 
tion and inquiry in the judicial opinions, it would 
not in any case be safe to overlook them, in de-» 
termining upon the right of a tenant in taking away 
trade erections. 

From a review of the authorities that have been Right of re- 
detailed in the course of this section it will appear, SSSS.''"*^ 
that if any rule were to be laid down to serve as a ^"^ ^^ 
guide in practice, in respect of the removal of trade 
erections as between landlord and tenant, it would 
be necessary, in the present state of the law, to 
express it in terms so guarded as not to clash with 
any of the grounds of decision that have been ad- 
verted to in the preceding remarks. The follow- 
ing rule may perhaps be found to be most consist- 
ent with the adjudged cases. That things which a 
tenant has fixed to the freehold for the purposes of 
trade or manufacture* may be taken away by himt 

(a) See the cases of Lawtcn^ v. also in Buckland v. Butter/tM. 2 
Lauiony and LawUmy, Salmon. See Bred & Bing. 56. 
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wherever the removal iB not contrary to any pre- 
vailing practice ; where the articles can be removed 
without causing material injury to the estate ; and 
where, in themselves, they were of a perfect chattel 
nature before they were put up, at least have in 
substance that character independently of their union 
with the soil ; or, in other words, where they may 
be removed without being entirely demolished, or 
losing their essential character or value. If an erec- 
tion, put up in relation to trade, can be severed 
without violating am/ one of these conditions, it may 
very safely be affirmed, that whatever be its magni- 
tude or construction or mode of annexation, it is a 
fixture which a tenant is privileged to remove. It 
is not, however, meant to be inferred, that because 
in any particular instance these circumstances do not 
all concur, that therefore an article cannot be removed 
by the tenant. On the contrary, it is not incon- 
sistent with some of the decisions, to say that things 
may be removable, although these requisites are not 
completely fulfilled. And, indeed, when the liber- 
ality with which the courts have generally been dis- 
posed to construe the indulgence in favor of trade is 
considered, it is not improbable that they would 
extend the privilege even to cases where not one of 
these conditions is found to be satisfied. The rule, 
therefore, here proposed is^only offered as an affirm- 
ative one ; that wherever the above-mentioned cir- 
cumstances do concur, that there an article may 
confidently be pronounced to belong to the tenant. 
. And although it may be thought that this rule is too 
narrow to be of much practical utility, still no other 
could safely be laid down; because, upon looking 
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into the judgments of the courts, it is impossible not 
to see, that in a disputed claim between landlord 
and tenant, the absence of any one of the requisites 
that have been mentioned, might with propriety be 
urged against the exercise of the tenant's right, (a) 



4^ 



(a) For a summary view of the may refer to the Appendix; where 

particular articles which have been they are collected and arranged, with 

held to belong to a tenant upon the reference to the manner in which 

authority of the cases detailed at questions upon this subject usually 

length in this section^ the reader occur in practice. 
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SECTION 11. 

Of the Remwal by a I'enant of ITiings set up for 

Agricultural Purposes. 

CTcctioM^t ■'•'^ ^^ ^®^" decided in a modern case of great im- 
remoyabie. portance, and upon which much deliberation was 

bestowed, that the privilege established in favor of 
tenants in trade, does not extend to agricultural 
tenants, so as to entitle them to remove things which 
they have erected for the purposes of husbandry } 
not even although they leave the premises in the 
exact state in which they found them on their entry. 

The importance of the decision requires that it 
should be stated at large. 

It is the case of Elwes v. Maw^ in the King's 
Bench, Mic. T., 180S.(a) The declaration stated 
that the plaintiff was seized in fee of a certain mes- 
suage, with the outhouses, &c., and certain land, &c., 
in the parish of Bigby in the county of Lincoln, 
which premises were in the tenure and occupation 
of the defendant, as tenant thereof to the plainti£^ 
at a certain yearly rent, the reversion belonging to 
the plaintiff; and that the defendant wrongfully, &c., 
intending to injure the plaintiff in his hereditary 
estate in the premises, whilst the defendant was 
possessed thereof, wrongfully and injuriously, and 

(o) 9 Ea8t» 38» 
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without the licence and against the wiU of the plain-^ 
tifi^ pulled down divers buildings, parcel of the said 
premises, in his the defendant's tenure and occu- 
padon, viz. a beasUhouse, a carpenter^ s skopf a 
waggon-kouse, a Juel^kousej and a pigeon-house, and 
a brick wall inclosing the Jbld-yardy and took and 
carried away the materials, which were the property 
of the plaintiff as landlord, and converted them to 
his, the defendant's, own use ; by reason whereof 
the reversionary estate of the plaintiff in the premises 
was greatly injured, &c. The defendant pleaded 
the general issue. And at the trial a verdict was 
found for the plaintifi^ with 60/. damages, subject to 
the opinion of the Court on the following case : 

The defendant occupied a farm, consisting of a 
messuage, cottages, barn, stables, outhouses, and 
lands, at Bigby, in the county of Lincoln, under a 
lease from the plaintiff for 21 years, commencing on 
the 12th day of May, 1779 ; which lease contained 
a covenant on the part of the tenant to keep and 
deliver up in repair the said messuage, barn, stables^ 
and outhouses, aqd other buildings belonging to the 
said demised premises. About 15 years before the 
expiration of the lease, the defendant erected upon 
the said farm, at his own expence, a substantial beasts 
house, a carpenter's shop, a fuel-house, a cart-house, 
and pump-house, and fold-yard. The buildings were 
of brick and mortar, and tiled, and the foundations 
of them were about one foot and a half deep in the 
ground. The carpenter's shop was closed in, and 
the other buildings were open to the front, and sup- 
ported by brick pillars. The fold-yard wall was 
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of brick and mortar, and its foundation was in the 
ground. The defendant, previous to the expiration 
of his lease, pulled down the erections, dug up the 
foundations, and carried away the materials, leaving 
the premises in the same state as when he entered upon 
them. These erections were necessary and conve- 
nient for the occupation of the farm, which could 
not be well managed without them. The question 
for the opinion of the Court was. Whether the defen- 
dant had a right to take away these erections. If he 
had, then a verdict to be entered for the defendant : 
if not, the verdict for the plaintiff to stand. 

The case was twice argued before the Court, and 
at considerable length. The argument on the part 
of the plaintiff proceeded upon an e:^amination of the 
authorities which had introduced the exceptions in 
favor of tenants, in relaxation of the old rule of 
law; which rule, it was contended, was universal, 
and would, but for the particular exceptions, have 
made the removal of 4)uiidings under any circum- 
stances an act of waste ; and it was insisted, that the 
only known exception (at least to the extent claimed^ 
was in favor of trade in its strictest sense. Some 
additional arguments were drawn from the nature of 
the erections themselves. 

On the other side, it was urged, that the principle 
upon which the modern exceptions were founded, 
applied equally to agriculture as to trade ; and that 
the only qualification of the tenant's privilege was in 
respect of the state and condition in which he was 
bound to leave the premises at the end of his term. 
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The Court took time to consider : and at a subse- 
^ quent period Lord EUenborough delivered judgment. 
After stating the facts of the case, he thus pro- 
ceeded : ** The question for the opinion of the Court 
was, whether the defendant had a right to take 
away these erections ? Upon a full consideration of 
^* all the cases cited upon this and the former argu- 
ment, which are indeed nearly all that the books 
afford materially relative to the subject, we are all 
** of opinion that the defendant had not a right to 
** take away these erections. 

** Questions respecting the right to what are ordi- 
<* narily called fixtures, principally arise between 
'< three classes of persons. 1st. Between different 
<< descriptions of representatives of the same owner 
** of the inheritance ; viz. between his heir and exc'^ 
*^ cutor. In this first case, i. e. as between heir and 
** executor, the rule obtains with the most rigor in 
*^ favor of the inheritance, and against the^right to 
« disannex therefrom, and to consider as a personal 
chattel, any thing which has been affixed thereto. 
2dly.- Between the executors qf tenant for life 
^* or in tail, and ffie remainder^man or reversioner ; 
<^ in which case the right to fixtures is considered . 
more fai^orably for executors than in the preced- 
ing case between heir and executor. The third 
case, and that in which the greatest latitude and 
*' indulgence has always been allowed in favor of 
<* the claim to having any particular articles con- 
«< sidered as personal chattels, as against the claim in 
^* respect of freehold or inheritance, is the case be- 
^< tween landlord and tenant. 
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^< But the general rule on this subject is that 
^< which obtains in the first mentioned case, i. e. be- 
^ tween heir and executor ; and that rule (as found 
<< in the year-book 17 E. 2. p. 518^ and laid down at 
«* the close of Herlakenden^s case, 4 Co. 64. ; in Co, 
" Litt.53.; in Cooke v. Humphry, Moore, 177*; ^d 
*' in Lord Darby v. Asguith^ Hob. S34», in the part 
** cited by my brother Vax^han^ and in other cases ;) 
<< is, that where a lessee, having annexed any tubing 
^< to the freehold during his term, afterwards takes 
^< it away, it is waste. But this rule at a veiy early 
^* period had several exceptions attempted to be en- 
grafted upon it, and which were at last effectually 
engrafted upon it, in favor of trade, and of those 
<< vessels and utensils which are immediately subser- 
" vient to the purposes of trade.*' 

Lord EUenborough then proceeds to trace the pro- 
gress of these exceptions. He refers to the cases 
in the year-books, and particularly to the dictum of 
the Court in 20 H. 7. 13. (a); and to Poolers case^ 
in 1 Salk. 368. Upon which he adds, ^* Bnt no 
adjudged case has yet gone the length of establish- 
ing that buildings subservient to purposes ofagri- 
<< culture, as distinguished from those of trade, have 
^* been removable by an executor of tenant for life, 
^< nor by the tenant himself who built them^ during 
" his term.** 

His Lordship next examines the grounds of the 
decisions in the three principal cases upon the sub- 
ject ; viz. Lawton v. Lawton, 3 Atk. 13. ; Lord JDtulU 

x 

(a) See ante, in the last sect^ p. 18. 
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kj/y.Lord Warde^ Amb. 113. ; and Lmvton, ExectUoTy 
V. Salmoriy 1 H. Blac. 259, in notis. These, and 
also the cyder-mill case before Ch. B. Cotnyns (a), 
he considers to have been decided mainly upon the 
ground, tluit notwithstanding the fire-engines and 
the cyder-mill were erected for the enjoyment of 
the profits of land, yet they were accessary to a 
species of trade, a matter of a personal nature. He 
intimates an opinion, that in Laxoton^ EwecutoTf 
V. Salmon, Lord Mansfield does not consider the 
salt-pans as accessary to the carrying on a trade ; 
and contends, that if he had, *' still it would not ha^a 
*< affected the question before the Court, which is 
** the right of a tenant Jbr mere agricultural pur^ 
** poses, to remove buildings fixed to the freehold, 
" which were constructed by him fiu" the ordinary 
^* purposes of husbandry, and connected with no 
*' description of trade whatsoever/^ 

Lord Ellenborough then enters upon an examina- 
tion of the authorities that had been urged in support 
of the defendant's claim. He disposes of the case of 
the Dutch bams, in Deem v. AUaUey, first, as being a 
mere decision at Nisi Frius ; and, secondly, by sup* 
posing that Lord Kenyon considered the buildings 
rather as trade erections. The case of the barn, be* 
ibre Ch« «L Treby, Culling v. Tvffiial, cited in Buller's 
Nisi Prius, S4», is explain^^ according to the prin* 
ciple before noticed in this work, viz. that it was not, 
in factt affixed to the freehold. << In the case of 
«* Eitzherbert v. Shaw,** he continues, " we have only 

(a) See tfaeso cases jrafen^ to in tbe but MctioiL 

K 2 
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" the opinion of a very learned judge indeed, Mr. 
<< Justice Gouid, of what would have I)etn the right 
*^ of the tenant as to the taking away a shed built on 
^* brick^workj and some posts and rails which he had 
** erected, if the tenant had done so during the 
<< term ; but as the term was put an end to by a new 
** contract, the question, what the tenant could have 
** done in virtue of his right under the old term, if 
^* it had continued, could never have come judicially 
** before him at Nisi Prius : and when that question 
^< was offered to be argued in the Court above, the 
** counsel were stopped, as the question was excluded 
*« by the new agreement." 

As to the case of the varnish-house, in P^tj. 
ion V. Robart, 2 East, 88., Lord EUenborough con- 
siders that it does not apply to the question in 
dispute ; because it was a building for trading pur- 
poses only. And, in allusion to Lord Kenyon's ob- 
servations in that case, he says, <' Though Lord 
^* Kenyon, after putting the case upon the ground of 
*^ the leaning which obtains in modern times in fa- 
** vor of the interests of trade, upon which ground 
it might be properly supported, goes further, and 
extends the indulgence of the law to the erection 
** of green-houses and hot-houses by nurserymen, 
<< and, indeed, by implication, to buildings by all 
<^ other tenants of land; there certainly exists no 
** decided case, and, I believe, no recognized opinion 
*< or practice, on either side of Westminster Hall, to 
** warrant such an extension.'' " He (Lord Ketiyori) 
<< certainly seems, however, to have thought that 

<< buildings erected by tenants for the purposes of 

19 
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** forming, were, or rather ought to be, governed by 

. *< the same rules which had been so. long judicially 

<< holden to apply in the case. of buildings, for the 

** purposes of trade. But the case .of buildings for 

^* trade has been always put and recognized as a 

^< known f allowed conception from . the general, rule 

** which obtains as to other, buildings ; and the cir- 

** Gumstance of its being so treated and considered, 

** establishes the existence of the general rule,. ^ to 

*^ which it is considered as an exception. To hold 

.<< otherwise, and to extend the rule in favor of ten- 

<< ants in the latitude contended for by the defendant, 

'* would be, as appears to roe» to introduce a danger- 

*^ ous innovation into the relative state of rights and 

>< interests holden to subsist between landlords and 

'< tenants. But its danger, or probable mischief, is 

*^ not so properly a consideration for a court of law, 

** as whether the adoption of such a doctrine would 

<< be an innovation at aU; and, being of opinion that 

*< it would be so, and contrary to the uniform current 

'< of legal authorities on the subject, we feel our- 

'* selves, in conformity to, and in support of those 

^y authorities, obliged to pronounce that the defend- 

'< ant had no right to take away the erections stated 

" and described in this case.*' 

Such was the decision in the case of Elxves v. Maw. 

. It has established an unqualified rule, which excludes 

agricvltural tenants from any. participation in the 

advantages possessed by tenants in trade: and the 

.distinction upon which this rule is founded, must 

accordingly be strictly attended to in practice. 

E 3 
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ETaminnrion 
of the judg- 
ment in 
JBhuegy, 
Maw. 



It may, however, be observed of this decision, that 
it was the first occasion on which any distinction 
between trading and agricultural erections was made 
by the Courts : at least in no previcnis case had it 
been laid down, that the exertion in favor of trade 
implied a negative rule, to the exdosion of eveiy 
article not strictiy subservient to trade* The decision 
appears, moreover, to stand c^ppoeed to opinions in- 
direcdy expressed, but o£ high authority, and which 
had immediate reference to the subject of the profits 
arising from land. And although it has been adverted 
to in subsequent judgments of the Courts with great 
respect, on account of the important matter it con-* 
tains, yet it has not been followed by any determin- 
ation, in which the general principle of pubSc bene^ 
Jit and convenience has received the same restriction. 

It has been shown in the foregoing section, that 
the passage cited from the year-book, 20 H. 7*» upon 
which, it appears, much reliance is placed by Lord 
Ellenborough, in order to prove that ah exception 
from the general rule of law obtained in early times 
specifically in favor of trade, is very far from having 
any such exclusive operation ; and that, on the con- 
trary, the general meaning of the expressions there 
found must be greatiy narrowed and violated, not to 
include other erections besides those erected fi^r trade 
or manufacture, (tf) This observation applies with 
equal, if not greater force to tiie rest of the early 
decisions : indeed, the instances mentioned in some 
of themi as paling, posts, &c. removable by a lessee. 



(a) See mUe^ p, 18. et seq. 
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seem rather in the nature of agricultural erections, (a)^ 
Neither Lord Hardwicke nor Lord Mansfield, in their 
judgments in Latvton v. Lawton^ Dtudky v. WardCy 
and Laxcton v. Salmon, intimate any opinion that 
agricultural erections are subject to a different rule 
from that which prevails^ in respect of trading erec- 
tions. Lord Hardwicke considered the collieries as- 
the profits ef land, and held the fire*engines to be 
lemovable^ notwithstanding they were accessaries ta 
the ei^oyment of the real estate. He also approved 
of Ch. B* Comyn's decision respecting the cyder* 
mill, ** altliough,** as he observed, " cyder is part of 
^ the profits of the real estate.** (b) Moreover, he re- 
marks, that the general ground on which the Courts 
proceeded in relaxing the old rule in favor of te- 
flants for life was, that it is for the benefit of the 
public to encourage such tenants to do what is advan- 
tageous to their estates. In Lawton v. Salmon, although 
Lord Mansfield regarded the salt-pans as accessary to 
laud, (in which also Lord Ellenborough concurred, 
and said that they were not considered as the means 
or instrument of carrying on trade,) yet Lord Mans- 
field thought that they would be removable by a te- 
nant. And it must be presumed that his Lordship did 
not intend to confine his observations as to the salt- 
paps being accessary to land to the case before him, 
(which was between heir and executor) ; for it would 
be a difficult proposition to maintain, that an article 
should be considered an accessary to land as between 

(a) Vide Br. Ab. Waste, pi. 104. same view of these cases, and acU 
/if.Chattelsypl.7, AndBeesiH.7.d6. inits that the erections were put up 
Moore 177., 6V>o^« case, Owen 70. id part for the enjoyment of the 
Cro. Eliz. 374. Dai/ v. Amtm. profite of land. 

(b) Lord EUenborough takes the 

E 4 
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heir and executor, but an accessary to trade as be- 
tween landlord and tenant. In Fitzkerbert v. Shaw, 
Mr. Justice Gould is reported to have been clearlj 
of opinion at the trial, that a tenant was entitled to 
take away a stable, a shed, and some posts and rails ; 
and it may therefore at least be inferred, that the 
principle on which the case of Elwes v. Maw was 
decided, was not perfectly recognized, or generally 
understood, in the time of this learned judge. In 
the case relating to the bam, before Ch. J. Treby, it 
i^ certainly true, as observed by Lord EUenborough, 
that, owing to the construction of the article, it did 
liot come within the law of fixtures. But Mr. Justice 
Buller, in his comment upon this case, treating the 
bam as if it had been actually fixed, expressed a 
decided opinion, that such a building would be re- 
movable, on the general ground of the exception. in 
favor of tenants. The case of Dean v. AUalley has 
not, perhaps, such a distinct reference to agriculture 
as to amount to an express authority for the removal 
of agricultural erections. Yet, it should be observed, 
that the concluding part of Lord Kenyon's judgment 
in that case, extends the privilege to trade erections, 
or (disjunctively) to such as were Constructed like 
the bams in question. And, moreover, the descrip- 
tion given of these buildings in . the MS. note cited 
by counsel in Ehves v. Maw^ together with their 
name, and the purposes for which such erections are 
usually made, confirm the supposition, that Lord 
Kenyon's opinion may be considered an authority 
for the removal of at least some species of agricul- 
tural erections \ and so Lord ISllenborough seems to 
have treated it in one part of his judgment. That 
Lord Kenyon did assign a very extensive latitude to 
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the rule in favor of trade fixtures, appears from his 
observations in the subsequent case of Penton v. 
RobarU (a) 

According to this view of the authorities ante- 
cedent to the case of Ehves v. Maw^ it seems difficult 
to acquiesce in the opinion expressed by Lord Ellen- 
borough, that the doctrine sought to be established 
by the defendant ^< was contrary to the uniform cur- 
" rent of legal authorities." The true state of the 
question (as obser\red in one part of his Lordship's 
judgment) appears rather to be, that '* no adjudged 
*^ case has gone the length of establishing that build- 
** ings subservient to purposes of agriculture, as dis- 
« tinguished from those of trade, have been removable 
<< by the tenant who built them during his term." But 
admitting that no case is to be found among the more 
ancient authorities in favor of agricultural erections, 
it should be recollected that the mode of agriculture 
pursued in early times was extremely simple, and that 
the implements of husbandry were defective and of 
very little value : since, for a period subsequent to that 
over which the year-books extend, the English might 
rather be considered a pastoral than an agricultural 
nation, (b) 

But the rule laid down in the case of Ehves v. Mcav 
appears liable to further objection, on account of the 
narrow grounds upon which it rests. .It is universally 
allowed that the privilege in respect of trade is not 

f 

(a) s East, 88. And see Fortescue de Landibus Le- 

> (6)FideSmitt'sAntiqu]ties»voLii gum An^ie, cfa. 89. 
on. the Husbandry of the English. 
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cpn^ned to trade according to the strict meaning 
and construction of the statutes of bankruptcy. It 
is not a trading within these statutes to work a coal 
mine (a) ; nor for an occupier of land to manufacture 
cyder from his own fruit for sale, (b) Yet these and 
similar occupations are held to entitle a tenant to 
remove utensils and erections as trade fixtwres (c) ; 
and it would seem that many branches of husbandry 
have a strong affinity to trade in this enlarged sense 
of the expression ; for instance, the dealings of a 
fiurmer in stock, wool, and bark, &C., or the making 
of charcoal, or the manufacturing of hoops, which, 
in some of the counties of England, is a considerable 
source of the profits of a farm. In this view of the 
subject, the making of cheese on a farm, or the pre- 
paring of grain for market by means of a threshing-* 
machine, may, with equal reason, be considered a 
manufacture or a species of trade, as the preparing 
of cyder from the produce of an orchard annually 
renewing, (d) 

But the strongest objection to the distinction es- 
tablished in this case is, that the principle on whicl^ 

(a) 9 Wih. 169. 7 East, 447. tion as to the cyder-mill arose, 
Co. Bkt L. p. 60. See the late sta- there is upon most of the farms a 
tute, 6 G.4. c. 16. mill for the purpose of making cy- 

(b) Id. ib. And see 1 T. R. 8B. der from the fruit growing in the 
pcrLocdManifidld.- orchards and fieldsof the farm. Th^ 

(c) And se^ as- to a tenant's right cyder is made by the tenants for the 
to remove trees in a nursery-ground, consumption of their families, and 
S East, 91. 7 IVuint 191., and the for the purpose of sale. In manjr 
cases collectedin the ensuing section* instances the cyder is sold directly 

(d) Lord Ellenborough considers from the mill,^in the state of express- 
the eyder-Bull as an accessary to e ed juice, to persons who collect it 
species of trade. la the covaity of from the diftrent fhrms, and after- 
Worcester, where It leenu the ques- wards manufiicture it for aariiet. 
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trade fixtures are pennitted to be removed, applies 
with equal reason to agricultural ^re^tions. The 
prin^le x>f the trade cases is, that h is for the benefit 
^ the public to encourage tenants to make usefiil 
additions to their premised, and to avail themselves 
of modem improvements in ^irts and manufiictures. 
Husbandry, according to the present practice, is 
became a scientific pursuit, and much machinery 
is employed, which requires to be substantially af- 
fixed to the premises: and it is obvious that the 
industry of the farmer will be more productive in 
proportion to the improved disposition of his build- 
ings, and the facilities he possesses for rearing and 
keeping stock, and storing and preparing his pro- 
duce. If, therefore, the principle of the indulgence 
to tenants be deemed of beneficial tendency, as it 
affects the interests and protects the improvements of 
the manufacturer, the distinction must be very re- 
fined upon which it is thought politic to deny the 
same advantages to the agricultural tenant. Indeed, 
Lord Ellenborough seems to have felt the force of 
this objection ; and it is observable that, in one part 
of his judgment, he has rested his argument against 
agricultural tenants on a more technical ground ; for 
he says that machinery and erections may be removed 
when they are accessary to trade, because trade is a 
matter of a personal nature, and not real or local. 
But as this principle obviously embraces many claims 
which have no reference to trade, it at least makes 
the case of the agricultural tenant one of greater 
hardship, than if the less comprehensive rule of con- 
fining tiie exception strictly to trading fixtures were 
insisted upon« 
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In the observations that have here been made upon 
the case of Elwes v. Maw, it is not intended to in- 
timate any doubt respecting the validity, of the de- 
cision as an . existing authority, of law. . . But it was 
thought of importance to draw the reader's attention 
.to the grounds of '.the determination ; because it will 
assist him in the practical application ,of the rule 
established by this' case, and will be of material use 
in the discussion of questions relating to the class of 
fixtures treated of in the ensuing section. 
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SECTION III. 

Of the Bight of a Tenant to remwe Fixtures set upjbr 
the Purpose qf Trade combined with otJier Objects. 

It was an observation made by Lord EUenborough, in 
the case of Elwes v. Maw^ that the exception which 
prevailed in favor of buildings erected for the purpose 
of trade, establishes the existence of the general rule 
with respect to erections made for any other object. 
He, however, recognizes the validity of several deci- 
sions, in which instruments or utensils that'havebeen 
set up in relation to trade in part, and in! some mea^ 
sure for a purpose unconnected with /ra^,' have' been 
hdd removable. 

The decisions alluded to, are those of Lord Hard- 
wicke respecting the fire-engines in collieries (a) ; and 
the case before ChJ B« Comyns^ respecting the cyder- 
mill. (6) In the working of a colliery, the' enjoy- 
ment of the prqfits qf land is materially concerned ; 
nevertheless. Lord Hardwicke considered that the 
getting and vending the coals so far partook of the 
nature of a trcide^ that the engines employed in 'the 
collieries mi^ht be deemed trading erections. The 
case of the c^der-onill appears to rest on the same 
principle. For it was said, that although the mill was 
put up in part for the enjoyment of the real estate, 
yet as the making of cyd^r was a species qf trade^ the 
mill might be considered to fall within the general 
exception in favor of trade fixtures. 

• - • • 

(a) LawUm ▼. Louden, 3 Atk.'l9. ' (5) 9 Alk.14. 
Dudley r. Warde. Aab. 1X5. 
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Tatara, These decisions, therefore, in conjunction 

luidthe prt^te the case of Lawton v. SaJmon (a), in which the same 
cobSS]^ principle seems to have been recognised between 
. landlord and tenant^ point out a class of trade fixtures 
of a peculiar description. They are what Lord Hard- 
wicke calls mixed cases, between enjoying the profits 
of land» and carrying on a species of trade (U) \ and 
in this respect they ar6 distinguishable from those fix- 
tures that are subservient to trades which have no 
relation to the profits of the demised land. 

It appears necessary to consider these fixtures as 
a separate class, chiefly on account of the distinction 
taken in the case of Eb^es v» Man;, as explained in 
the preceding section* For in deciding whether such 
erections are removable or not, it is essential, with 
reference to the doctrine laid down in that case, to 
inquire into the proportion in which the profits of 
of land are combined with the object of trade, (c) 

In what caBes Questions between landlord and tenant, reiqiecting 
areranomhle. the right to fixtures of this description, must princi* 

pally be determined by the authority of the above-men« 
tioned case adjudged by Ch. B. Comyns^ and by the 
rules which Lord Hardwicke has laid down in Lawton 
V. Lawton, and Ix>rd Dudley v. Lord Warde. (d) And 
it may be observed in general, that whenever the 
consideratiiDn of trade prevails to the same extent as 

(a) 1. H. Blac. 860. in mOit, stance of the Sme-bumer in Tkre^ker 

lb) Lawton If. Lawian. 3Atk.I6. t. B. LoiuL Watenoorkt Ccmpan^ 

(c) Where the subjeet-matter of 5 Bar. & Ores. GOB. 
the tenant's occupation is not ob- (<Q See the expUination g^yen of 

tained from the demised land, but is ihese cases by LordBlienborough, in 

brou^tfromadistance^inofderto 3Bast»55. ^th which compact 

be worked up for maikety the case is the judfgments, as cited inCh.III. 

not to be conadered as referabln to t..l. pai^* 
the present section. Such was the in- 
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it appears to have done in these cases, an erection 
may be treated as Jawfully removable by a tenant. 

And it seems that it will seldom be safe to deviate 
from the strict analogy of these cases. For in Lawton 
v. Salmon (a), it was ruled, that the connection of the 
salt-pans with the realty was too strong to allow them 
to come within the exception in favor of trade. And 
yet it would be impossible to say that in this case trade 
was not, in some degree, concerned in the employment 
of the salt-pans ; and that the getting and preparing 
the salt for market did not partake of the nature of a 
manufacture. It should, however, be observed, that 
Lawton v. Salmon was a case between heir and exe- 
cutor; and it was said by Lord Mansfield, that it 
would have borne a different interpretation as be- 
tween liandlord and tenant. Bat upon what ground 
this distinction can be supported does not satisfac- 
torily appear, (ft) 

It may be useful in this place to point out in what 
manner the principles of the foregoing cases may be 
found applicable to questions in practice. 

Many examples might be suggested of fixtures Examples of 
similar to those already referred to^ in which the mized nature, 
enjoyment of the profits of land may be combined 
with trade. As, for instance, where machines and 
erections are made and used by a tenant for procur- 
ing or preparing minerals, lime^ alum, pottery, and 
brick earth, &c. In like manner mixed cases might oc- 

(a) 1 H. Bl. 860. m notU, nipra^ (b) As toUiiBdisdDctioDySeeanto, 
p. 31. And see Lord £llenborough*s p. 55. 
observEdoDBonthiscaseyini^/ttwvT. ' 
Maw. JEasty 54. aiUc, p. 51. • 



64$ LANDLORD AND TENANT. ' [PABT I« 

cur wherein agriculture is combined with a species of 
trade. For a tenant might cultivate land^ and raise 
grain for the purpose of converting it into malt in 
his own kilns for sale ; or he might grow corn and 
grind it into flour for sale in his occupation as a mil- 
ler. Another tenant, following the trade of a butcher, 
might erect a beast-house and a fold-yard (a) for the 
use of cattle which he grazes .upon the premises, or 
fattens on the produce of the land demised. So a 
distiller might grow his own grain ; a weaver of linen 
his own flax. These, and the like instances, might 
give rise to many questions between landlord and 
tenant, which would involve the points above consi- 
dered. (J) 

Fixturei used . Another description of cases might be suggested, 
for trade. diflfering in some respects. Irom the preceding. And 

that is, where a machine or utensil is employed some^ 
times for the purpose of trade, and at other times for 
a purpose wholly unconnected with trade ; and where 
it may be uncertain whether the object of the erec- 
tion is the trade, to which a right of removal attaches, 
or the other employment, to which such a right does 
not attach. There is no express decision affecting 
cases of this description : but it is conceived that the 
question, whether an article would be removable 
under these circumstances, will maiply depend on 
the fact, to which of the two purposes the erection in 
dispute is more usually appropriated. 

In all questions relating to the several kinds of fix- 

(a) In Elwei y. Maw these erec- > (b) See some further examples in 
tions were held not removable when illustration of thu subject, ante, 
put up exclustrdy for agriculture. p. 58. 
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tures here described, it will be very important to 
consider what has been the primary object of the 
erection in dispute ; and whether in making it the 
intention of trade predominated over the other 
purpose with which it is combined. With this view, 
it may frequently be found useful to consult the de- 
cisions which occur in questions of bankruptcy ; 
where the fact to be determined is, whether the 
dealing of a person is in the way of merchandize, 
which is to be deemed his principal occupation ; or 
is merely incidental to a pursuit not within the scope 
of the bankrupt laws, (a) 

It has been thought expedient to reserve fpr a se- Nurserymen 
parate consideration the claims of tenants of nursery denera 
or gardeiugrounds ; a class of persons whose rights Thornghti. 
seem to depend on the principles discussed in the 
present section. 

It appears that gardeners and nurserymen 2Lre en- Removal of 
titled to sell and remove treeSy shrubs, and the other &c« 
produce of their grounds, planted by them with an 
express view to sale. (&) 

It was held, however, at Nisi Prius, under Lord strawberry. 

beds. 

Ellenborough's direction, that a tenant of garden- 
ground could not plough up strawberry-beds in full 
bearing at the conclusion of his term, although he 
had purchased them of a preceding tenant, and al- 
though it was proved to be the general practice to 
appraise and pay for these plants as between outgoing 



{a) Vide Mont Bank. L. p. 16. et see per Heath J. in Wyndkum ▼« 
leq. (9d ed.) Wt^, 4 Taunt 916. 

lb) 2 East, 91. 7 Taunt. 191. And 

F 
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and incoming tenants, (a) In this case, however, it 
was considered, that the ploughing up of the plants 
was an injury maliciously done to the reversion ; be- 
cause the plants were^not removed by the tenant for 
sale in his ordinary occupation, but were destroyed 
without any reasonable object. 

If a mere private individual, or a person who occu- 
pies land as a farmer, and does not profess to be a 
nurseryman or gardener, raises young fruit-trees ^on 
the demised land, for the purpose of planting in his 
• gardens or orchards, he is not, it seems, entitled to 
sell or remove them at the end of his tei:m.(J) 

Hot-houses, With respect to the right of nurserymen and gar- 
Green-houses,. deners to r^move hot'houseSy green-houses, and other 

similar erections put up at their own expence, it was 
expressly said by Lord Kenyon, in the case of Pew/on 
v. Robart(c)y that they might take away such things 
at the end of their term. But Lord Kenyon's opi- 
nion upon this subject was subsequently ditopproved 
of by Lord EUenborough. (d) And there is no re- 
ported case in which the question has been expressly 
decided, (e) 

(a) Wetherell v. Howetls. 1 Campb. in which it is said to have been deter* 
N. P. C. 227. mined, that glasses and frames resting 

(b) Per Heath J. in Wyndham v, on brickwork in a mfr«#iy-ground 
Way. 4 Taunt 316. That it is were not removable. See what is 
waste in a tenant to destroy fruit- suggested on this subject by Mr. Just, 
trees, see Com. Dig. Waste, D. 3. Lawrence, in Elwet v- Maw, 3 East, 

(c) 2 East, 91. 45. in notis. 

(d) Elwet V. Maw, 3 East, 56, (e) There seems to be no reason 
And see the observations of Dallas why hot-houses should not be re- 
Ch. J. in Buckland v. BuUerfield, moved as well as trees in a nursery- 
2 Brod. & Bing. 58. In this latter ground ; at least, on the principle of 

\ case, as reported in 4 B. Moore, 440, trade, 

a MS. case is dted by Blosset Serj., 
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SECTION IV. 

Of the Right of a Tenant to remove Fixtures put up 
for Ornament or Convenience* 

# 

There is another class of fixtures mentioned in Fixtures for 
several of the decisions, of a very different descrip- Jl^^Sie. ^ 
tion from those treated of in the preceding sections. 
They consist of things which a tenant has affixed to 
the demised premises for the purpose of ornament or 
convenience. 

In some of the earliest cases it was said, that a Andent au« 
lessee might take away tables dormant^ furnaces^ 
and the like(«)j and from the manner in which 
these instances are mentioned by the Courts, it may 
be inferred that they were not meant to denote trade 
erections, but were put as mere general examples of 
fixtures. It has been seen on a former occasion, 
that this remark applies equally to the passage in the 
year-book 21 Hen. 7. c. 26. There is, however, much 
obscurity in the early decisions ; and the distinctions 
upon which many of them proceed would not be 
deemed tenable at the present day. 

Lord Coke, in treating of the liability of the te- 
nant on account of waste, lays down the rule in favor 



(a) Vide 8 Hen. 7. 12. 20 Hen. 7. also Bay t. Auttin, Oweo^ 70. Cro. 

15. 21 Hen. 7. 26. Br. Ab. Chat- Eliz. 574. 
tds,pL 7. Id, Wastes pL 104. See 

F 2 
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of the reversioner in unqualified terms. He says, ^* If 
*^ glass windows (though glazed by the tenant him- 
" self,) be broken down or carried away, it is waste ; 
" for the glass is part of the house. And so it is of 
<< wainscot, benches, doors, windows, furnaces, and 
" the like, annexed or affixed to the house, either by 
" him in reversion, or the tenant.'* (a) And the re- 
marks at the end of Het^lakenden^s case, are to 
the same effect. (6) 

When, at a subsequent period. Lord Holt de- 
clared his opinion in Poole's case (c), that a tenant 
was allowed to take away erections put up in rela- 
tion to trade, he expressly denied his right to re- 
move annexations made for other purposes. For he 
said, that there was a difference between what the 
soap-boiler did to carry on his trade, and what he 
did to complete his house, as hearth and chimney- 
pieces, which he held not removable. 

Modern au- And yet there had been a decision in Chancery al- 
most immediately before Lord Holt expressed this 
opinion, in which the strictness of the old rule was 
departed from, in a case in which the consideration 
of trade was not involved, and under circumstances 
where the rule is supposed to be even more rigid than 
between landlord and tenant. For in the case of 
Squier v. Mayer (d), it was held, that a furnace^ 
though fixed to the freehold, and purchased with the 

(a) Co. Lit« 55. a. (c) 1 Salk. 568. 

{h) 4 Co. 64. And see Swinb. on [d)2 Freem. S49. This case seems 

Wills, pt. 5. s. 6.y and pt 6. s. 7. to have escaped notice in the discut- 

Nu/s Maxims, 167. (9th ed«) Vin. sions relating to fixtures. 
Abr. Waste, £. Com. Dig. Wastes 
D. S. See also 10 Ueo. 7. p) 9 
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house, and also hangings nailed to the walls, should be 
accounted as personalty, and should go to the execu- 
tor of the deceased owner of an estate as against 
the heir. Contrary, as the report says, to Herla^ 
kenden^s case, 4 Co. *• q*il dit n*est ley quoad pras^ 
" missaJ* 

This case was indeed decided between the exe- Furaaoet 
cutor and the heir of the deceased owner of the in- """^^^ *' 
heritance. But it may, nevertheless, be regarded as 
an authority in favor of a tenant. Because, accord- 
ing to the rule laid down in a former part of this 
chapter (a), it seems to be established, that a tenant 
would be entitled to at leiast the same privilege against 
his landlord, that an executor enjoys against the heir« 
Agreeably, therefore, to the decision in Squier v. 
Mayer, the fumojce and hangings are matters which 
a tenant may remove, if he himself affixed them to 
the demised premises. 

In another case in Chancery (J), which occurred Hangings, 
shortly after Poolers case, the right of a tenant to KerSasici. 
take away articles in no away connected with trade S^^^^^ 
was expressly recognized by the Court. A bill was 
filed for the specific performance of certain articles 
of agreement against the defendant, who was the 
executor of the covenantor, and devisee in trust of a 
messuage. The testator had covenanted to grant to 
the plaintiff all the pictures upon the stair-case, over 
the doors and chimney-pieces, and all tfiings^ed to 
ike Jreehold of the messuage. After the testator's 

Ko) See ante, p. S4. (b) Bedls T. Rebow, 1. P. Wsif. 94. 

Hil. T. 1706. 

F 3 
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death, the defendant took away the pictures upon 
the stair-case, &c., and likewise the pter-glasseSf 
hangings^ and chimnejj^glasses* And it was alleged 
for the plaintiff, that all these were as wainscot, and 
fixed to the freehold, being fastened thereto with 
naiU and screws, and no wainscot under them ; and 
as they would have gone to the heir and not to the 
executor, so a fortiori would they go to the plaintifl^ 
and especially the covenant being to grant to 
plaintiff all things fixed to the freehold. The case 
of Cave V. Cave^ 2 Vern. 508. was cited in support 
of this doctrine. But the Lord Keeper, as ,to all 
but the pictures over the doors, &c., was of a differ- 
ent opinion ; saying, •* that hangings and hoMng- 
" glasses were only matters of ornament and furni- 
^< ture ; and not to be taken as part of the house or 
** freehold; but removable by the lessee of the 
" house. ^^ 

Tapwtiy, After an interval of some years, a case was ad- 

Iron backs to . *^ 

chinmies. judged at commou/law, where in trover by an -exe- 
cutor against the heir, the Chief Justice (Lee) held, 
that hangings, tapestry, and iron backs to chimnies 
belonged to the executor and not to the heir, (a) 
And, as in the before-mentioned case of Squier v. 
Mayer, so in this, the inference from the determin- 
ation is, that articles of this nature would be re- 
movable by a tenant against his landlords 

The opinions of the judges in several modern 
decisions are in conformity with the foregoing cases* 
Lord Hardwicke, in one part of his judgment in Law^ 
ton v. Lawton (b), observes, " what would have been 

(a) Harvey r. Sart>ey, Str. 1141. * (6) 5 Atk. 15. 
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« 

" held to be waste in Henry the Seventh^s time, sis Wainscot. 

€c • '^^j?! 1 11 Marble chim- 

" removing wainscot fised only by screws, and marble ne^r-pieces. 
" chimney-pieces is now allowed to be done.** And in ^^^ ^*^'' 
ex parte Quincey (a), he says, " during the term a 
" tenant may take away chimney-pieces, and even 
" wainscoL*^ — *^ Several sorts of things are often 
" fixed to the freehold, and yet may be taken away, 
as beds fastened to the ceiling with ropes (b) ; nay, 
frequently nailed, and yet, no doubt but they 
may be removed.** Indeed, Lord Hardwicke 
seems to have been of opinion, that the exceptions 
engrafted upon the old rule of law, obtained not 
merely in respect of trade fixtures, but in respect of 
erections made for the general improvement of the 
estate. 

In Lawton v. Salmon (c). Lord Mansfield said, 
Many things may now be taken away, which 
could not be formerly, such as erections for carry- 
ing on any trade, marble chimney -pieces, and the 
" like, when put up by the tenant.*' And Lord El- 
lenborough, in Elwes v. Maw (cT), cites several ,of 
the above authorities ; and considers that they have 
established a distinct class of cases, in extension of 
the privilege before enjoyed by the tenant in respect 
of trade fixtures. He says, " The indulgence in 
" favor of the tenant for years during the term, has 
** been since carried still further ; and he has been 
** allowed to carry away matters of ornament, as or- 
" namental marble chimney-pieces, pier-glasses, hatng- 

(fl) 1 Atk. 477. So in Dudley yT (c) 1 H. Bl. 260. in notii. 
Warde, Amb. 115. {d) 5 East, 53. 

{b) As to these, see 80 Hen. 7. 
29. Keilw.86. Noy'sMiuL 167. (9th ed.) 

p 4 
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" t^5, wainscot fixed only by screws^ and the 
« like." 

Onm, &c. To these authorities may be added the opinion of 

Ch. J. Gibbs, in Lee v. Risdon (a), who mentions 
«* wainscots screwed to the wall, certain grates, and 
« the Uke,** as fixtures which a tenant may sever 
during his term. 

But there is a modem case which deserves more 
particular notice j and which it will be proper to 
state at length, since it recognises and explains 
the principle upon which the foregoing decisions 
depend. 

Pineries. It is the case of Buckland v. Buttetfield, in the 

tones. Common Fleas. (6) It was an action on the case, 

in the nature of waste, by tenant for life, aged 70, 
against the assignees of her lessee from year to year, 
whq had become bankrupt. The bankrupt was the 
son of the plaintiff, and had also a remainder for life 
in the premises afler her death. At BuckingJiam 
Lent assizes, 1820, before Graham B., the case 
proved was, that the defendants had taken away 
from the premises let to the bankrupt, a conservatory 
and a pinery. The conservatory, which had been 
purchased by the bankrupt, and brought from a 
distance, was by him erected on a briok foundation 
fifteen inches deep : upon that was bedded a sill, 
over which was frame-work covered with slate ; the 
frame-work was eight or nine feet high at the end, 

(a) 7 Taunt 191. And see Bui. moved, see per Bayley J., in R. 

N.P. 54. 2 Sound. 259. n. 11. Harg. v. Inbab. St Dunstan, 4 Bar. ft 

Co. lat 53. a. n. 546. That *tvoe$ Cres. 686. 

and gratet fixed into the chimnej (h) 2 Brod. & Bii^. 54<» S.C 

places with brickwork may be re- 4B.Moore.44a 
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and about two in front* This conservatory was at- 
tached to the dwelling-house by eight cantilivers let 
nine inches into the wall, which cantilivers supported 
the rafters of the conservatory. Resting on the 
cantilivers was a balcony with iron rails. The con- 
servatory was constructed with sliding glasses^ paved 
with Portland stone, and connected with thei parlour 
chimney by a flue. Two windows were opened 
from the dwelling-house into the conservatory, one 
out of the dining-room, another out of the library. 
A folding-door was also opened into the balcony ; so 
that when the conservatory was pulled down, that 
side of the house to which it had been attached 
became exposed to the weather. Surveyors who were 
called, stated that the house was worth 50/. a year 
less after the conservatory and pinery had been re- 
moved. The learned Judge having stated his 
opinion, that the plaintiff ought to recover at 
least for the pinery, and probably for the con- 
servatory, the jury, estimating the plaintiff's lifb 
at six years' purchase, gave a verdict for her, 300/. 
damages. 

A rule nisi had been obtained for a new trial, 
on the ground that the conservatory, though affixed 
to the freehold, was a matter of ornament, not be- 
neficial to the premises, but lawfully removable by 
the tenant ; and that at all events the damages 
were excessive. 

After argument, the Court took tiine to consider ; 
and the judgment was delivered by Dallas Ch. J. : 
** This was an action on the case, tried before 
« Gi:aham B. at the last Aylesbuiy assizes. The 
** question in the cause, as far as relates to the motion 
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^* now before us^ was, whether a conservatory affixed 
*< to the house, iji the manner specified in the re- 
*^ port, was so affixed as to be an annexation to the 
•* freehold, and to make the removal of it waste ? 
" In JElwes v. Maw will be found at length all that 
<< can relate to this case, and to all cases of a siml- 
" lar description. — It is not necessary to go into the 
" distinctions there pointed out, as they relate to 
*^ difierent classes of persons, or to the subject mat- 
ter itself of the inquiry. Nothing will, here, depend 
on the relation in which the parties stood to each 
other, or the distinction between trade and agricul- 
" ture J for this is merely the case of an ornamental 
building constructed by the party for his plea- 
sure, and the question of annexation arises on the 
" facts reported to us ; and I say the facts reported, 
" because every case of this sort must depend on its 
^* special and peculiar circumstances. On the one 
*^ hand, it is clear, that many things of an ornamental 
nature may be in a degree affixed, and yet, during 
the term may be removed ; and on the other hand, 
it is equally clear, that there may be that sort of 
fixing or annexation, which, though the building 
•* or thing annexed may have been merely for orna- 
ment, will yet make the removal of it waste. The 
general rule is, that where a lessee, having annexed 
" a personal chattel to the freehold during his term, 
" afterwards takes it away, it is waste. — In the pro- 
" gress of time this rule has been relaxed, and many 
** exceptions have been grafted upon it. One has 
" been in favor of matters of ornament, as orna- 
mental chimney-pieces, pier-glasses, hangings, 
wainscot fixed only by screws, and the like. Of 
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** all these it is to be observed, that they are excep- 
" tions only, and therefore though to be fairly con- 
" sidered, not to be extended ; and with respect to 
" one subject in particular, namely, wainscots, Lord 
" Hardwicke treats it as a very strong case. — Pass- 
*^ ing over all that relates to trade and agriculture, as 
" not connecting with the present subject, it will be 
" only necessary to advert, as bearing upon it, to 
" the doctrine of Lord Kenyon in 2 East, 88., re- 
" ferred to at the bar. — The case itself was that of 
^* a building for, the purpose of trade ; and standing, 
" therefore, upon a different ground from the pre- 
«* sent ; but it has been cited for the dictum of Lord 
" Kenyon, which seems to treat green-houses and 
" hot-houses erected by great gardeners and nursery- 
** men, as not to be considered as annexed to the 
" freehold. Even if the law were so, which it is 
<< not necessary to examine, still, for obvious reasons, 
** such a case would not be similar to the present ; 
<< but in Elwes v. Maw^ speaking of this dicttim, 
<< Lord EUenboroiigh says, there exists no decided 
<' case, and, I believe, no recognised opinion or 
" practice, on either side of Westminster Hall, to 
<< warrant such an extension. — Allowing, then^ that 
/< matters of ornament may or may not be removable, 
<< and that whether they are so or not must depend 
** on the particular case, we are of ojiinion that no 
** case has extended the right to remove nearly so far 
" as it would be extended if such right were to be 
'* established in the present instance under the facts 
" of the report, to which it will be sufficient to 
" refer ; and, therefore, we agree with the learned 
^< Judge in thinking, that the building in questioii 
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Verandas* 



** must be considered as annexed to the freehold, and 
" the removal of it consequently waste/* 

The above case of Buckland v. Butterfield may be 
regarded as the leading decision in respect of the 
class of fixtures treated of in this section. But to 
complete the series of cases upon the subject, it may 
be proper to refer to two other decisions, in which 
the right of removing articles of this description has 
been incidentally noticed. 

In the Nisi Prius case of Penry v. Brown (a), a 
lessee had erected a veranda upon the premises de^ 
mised to him, the lower part of which was attached 
to posts fixed in the ground. It was held by Ab- 
bot Ch. J., that he could not remove any part of it 
The ground, however, of the decision in this case 
was, that the building came within the terms of a 
particular covenant in the tenant's lease. 

Stoves^ Cop- Lastly, in the recent case of Colegrave v. Dias 

Santos (6), the Lord Ch. J. thought, at Nisi Prius, 
(and the Court of K. B. agreed afterwards in this 
opinion,) that stoves^ cooUng-coppers^ mash'tubSf water 
tubSf a)id blinds^ were removable as between landlord 
and tenant. Nothing was said as to the mode of 
annexation of the articles ; but it must be presumed, 
from the nature of the dispute, that they were in 
some way affixed to the freehold. 

On examining the decisions that have here been 
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(a) 2 Stark. N. P. C. 407. 

\b) 1 Bar. & Cres. 77. So, that a 
cupboard standing on the ground, 
and supported by hM-faxU^ Is remoT- 
able, %&6per Bayley J. in R. ▼. Inbab. 
StDunstan, 4 Bar. & Ores. 686. 
And Me as to fef pof$^ owa#y md 



raagecMt in Wimm ▼. Inglefy, S Bar. 6t 
Aid. 6S5. See also the view taken 
by the Court of cofee^nuUt, and iron 
wuiU^milii put up by a tenant, hi 
R. ▼. Inbab. of Londonthoip^ 6 T^ 
R. 979. And fiv other instancei. 
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collected, the reader will not fail to observe the pro- 
minent manner in which the circumstance of the 
erection being put up for the purpose of ornament, 
is made to stand in most of them. In Beck v. Rebow 
it is said, that hangings and looking-glasses are re^ 
movable because only matters of ornament and fumU 
ture. (a) Lord Hardwicke and Lord Mansfield, both 
speak of marble chimney-pieces being removable. 
Lord EUenborough still more pointedly says, that the 
tenant' is allowed to remove matters of ornament, as 
ornamental marble chimney-pieces, pier-glasses, &c. 
And Ch. J. Dallas makes use of the same expres- 
sions, > and states, that the exception has been in 
favor of matters of ornament, as ornamental marble 
chimney-pieces, pier-glasses, and the like. 

From the authorities, therefore, considered in this Principle of 
view, a rule has been deduced, that a tenant is en- 
titled to take away certain things which he has at his 
own expence affixed to the demised premises for the 
purpose of ornament and furniture. And the prin- 
ciple on which this rule is* founded appears to be, 
that as annexations of this nature must generally be 
designed for temporary purposes only, it would 
greatly incommode tenants in the enjoyment of their 
Estates, if, by every slight attachment to the free- 
hold, the property should immediately be changed, 
and pass over to the reversioner. Hence it is obvious 

(a) As to hangings f these are es- parcel of the house^ as between exe« 

teemed by Swinburne as mere chat- cutor and heir, he notes in the mar* 

tels ; for they are mentioned by him gin, *' Quamviijure civUi, gtuB omahu 

as being comprehended under the " gratid magit quam perficiendi do^ 

terra household stufl^ and passing *' mum ponuniur, adhm partes non 

under a general legacy of household ** sunt?^ Pt. 6. s. 7. p. 759. See also 

ttu£ Treat on Wills, pt. 7. s. la Oodolp. Orpb. Leg. pt. S. ch. 14. 

P*945. Speaking of wiinsoot b«ing p. \w* 
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Fixtures tiot 
■trictly onUH 
mental. 



Extent of the 
tenant's right 
of removaC 



that the tenant^s right of removal in respect of this 
class of annexations depends upon very difierent 
reasons from those which prevail in the case of fix* 
tures put up for trade and manufactures. 

But on recurring to the facts of the cases that have 
been cited, it appears that some of the articles held 
to be removable by a tenant, are not matters of mere 
ornament and decoration. They consist rather of in- 
struments and utensils fixed up for purposes of gene- 
ral utility or common domestic convenience. It is noto- 
rious also in practice, that a great variety of articles 
are considered to belong to the tenant which cannot 
be said to have been put up with a view to ornament ; 
neither are they in any manner connected with trade. 
Although, therefore, articles of this description are 
not strictly referable to the head of ornamental fix- 
tures, yet it seems to be generally understood that 
they fall within the same principle, and may lawfully 
be removed by the tenant at the end of his term. 
Perhaps in these cases, the personal nature of the 
property is the principal ground upon which it ia 
protected. For it is observable, that the species of 
annexations described in the decisions, are utensiU 
and machines which are perfect chattels in them- 
selves, and which apparently serve as substitutes for 
mere moveable furniture. 

Having thus considered the general doctrine as 
to the removal of fixtures put up for ornament or 
convenience, it now remains to inquire how far 
the exception may be extended ; and to examine 
whether the tenant is subject to any greater restric- 
tion in the exercise of this privilege of removal thaa 
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he is in respect of the class of fixtures which have 
been treated of in the preceding sections. 

On referring to the cases with a view to this in- Right of re- 
quiry, it will be found, that although an article is qualified, 
such that, its object alone considered, it would fall 
within the description of things that are removable 
as matters of ornament or convenience, there may, 
notwithstanding, be certain particulars connected 
with its erection, which will entirely prevent the 
exercise of the tenant's right. For in the class of 
fixtures described in this section, the operation of a 
principle is found, which, in the trade cases, is hardly 
adverted to in any of the judicial decisions. And 
this relates to the mode of annexation of the article. 

In one.of Lord Hardwicke's decisions, the right Mode of an- 
of removing the wainscot is stated with a qualification 
of its being fixed only with screws. In a subsequent 
case. Lord Hardwicke states its removability with- 

I out this qualification, but he says it is a very strong 
case. In Elwes v. Maxv^ Lord Ellenborough, allud- 
ing to the same article, again introduces the mention 

' of the screws ; and this is repeated by Gibbs Ch. J., 
in Lee v. Risdon ; and again in the judgment of the 
Court in Buckland v. Butterfield. (a) In the last- 



(a) And see Noy's Max. p. 167. (9th ed.) It must be admitted, that the 
remoYal of tomntcoi is a yery strong case; that is, if the dictum of Lord 
Hardwicke is to be understood as referring to the ordinary wainscot of a 
house as now erected. Wainscot is one of the things which Lord Coke 
expressly points out as not removable by a tenant: and in Cro. £liz.(974) 
Anderson C.J. lays down the same rule. In the earlier cases it was said, that 
a lessee could not take down partitions that he had fixed to the freehold, 
10 H. 7. 2. Moore, 178. Lord Hardwicke does not state upon what au- 
thority he founded hit opinion in reqiect of this article, but there probacy 
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itlentidned case, Ch. J* Dallas says, << there may be 
that sort of fixing or annexation which, though the 
building or thing annexed may have been solely for 
ornament, will yet make the removal of it waste :'' 
and upon this ground it was determined, that the 
conservatory (the construction of which has been 
particularly described in a former page) could not be 
taken away. 

The instance put of chimney-pieces is scarcely less 
strong than that of wainscot. Lord Hardwicke first 
introduced the mention of them, but he does not state 
under what circumstances their removal would be jus- 
tifiable. And although his opinion in respect of this 
article has been followed in most of the judgments (a). 



may have been a decision on the subject which has not been reported. It 
would be important to know the time when such a decision took place ; 
as it might be the means of ascertaining the particular description of wains- 
cot which was held removable, by enquiring into the state of refinement 
in domestic economy at that particular period. For if it was only that 
kind of covering for walls described in Beck v. Bebaw, and other cases, which 
consisted of pictures or tapestry, put up with hooks or screws in lieu of 
wainscot (as was the practice in former times), it is obvious that it would 
be no authority for the removal of the wainscot of a modem house. 
This was no doubt the kind of erection referred to by Dodderidge J. in Roll 
Rep. S16 ; where he says, that wainscot may as well be removed as arras 
hangings. In all questions of this sort, it is particularly necessary to con- 
sider the decisions with reference to the degree of improvement in mo- 
dern manners, as compared with those of earlier times. In Henry the 7th*8 
time, it was said that glass should not be considered to belong to the hdr 
as parcel of the house, because it was not necessary to the house, which was 
perfect without it. So in Cook's case, (84 Eliz.) the Court took a difference 
between removing outer-doors and inner-doors ; saying, that the latter 
might be removable, as being less necessary to the house. If on any future 
occasion a question should arise as to the right of taking down wainscot, 
it is highly probable that the Court would not be disposed to favor a r&> 
moval, which would so materially injure and disfigure the dwelling-house, 
•od at the same time produce so little benefit to the tenant. 

(a) See also Bui N.P. 34. 8 Sand. 359. n, 11. Haiig.Co. Lit 59. a. 
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yet it may be presumed that the construction and 
method of annexation to the house could not have 
been altogetiier disregarded ; else, as a general au- 
thority, it would seem to carry the tenant's rights 
very far indeed, (a) 

Unfortunately there is a great absence of direct 
authority for ascertaining the degree of annexation 
short of that which took place in the conservatory 
case, and more intimate than a connection with 
screws or nails, by which the tenant's privilege may 
be defeated. The determination, therefore, of in- 
termediate cases must, in the present state of the 
law, be subject to considerable uncertainty. 

But, besides the mode of annexation, it may some- Permanent 
times be proper to attend to another consideration, ^^o^!^^ 
which Mr. Baron Graham seems to have regarded as 
a proper ground of decision in respect of ornamental 
fixtures. In the above mentioned case of Btickland 
V. Butterfieldf Mr. Baron Graham was of opinion at 
Nisi Prius, that the pinery was not removable because 
it might be deemed a permanent improvement. (J?) 

(a) It may be questioned whether general rule of law, a tenant is liable 

an unqualified right to take down ^ in waste^ifhe pulls down the shelves, 

chimney-pieces would be sanctioned closets, presses, wardrobes, dressers, 

by the courts in the present day. &c. belonging to the house, see 3 

Lord Holt selects the particular Buls. 113. Cro. Jac. 589. 1 Salk. 

instances of hearths and chmney' 568. SBI. Rep. llll« 2 Ves. & 

fneca, to denote the kind of addi« Bea. 349. So as to the locks and 

tions which a tenant cannot remove, keys of a house, 2 Buls. 113. Cro. 

PoMs case, 1 Salk. 368. The right Jac 3^9. 3 Ves. & Bea. 349. 1 1 Co. 

of taking away such articles, on the 50. 

ground not unfrequently urged of (b) The pinery is stated in the re- 

their great value, and the expence port of the case, in 4 B. Moore, 440. 

incurred by the tenant in erecting to have been erected in the garden, 

them, cannot be supported upon on a brick wall, four feet high, 
any authority. That, under the 

G 
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And this opinion is conformable to that expressed 
by Lord Kenyon in a previous case, (a) His Lord- 
ship is reported to have said, " If a tenant will 
*' build upon premises demised to him a substan- 
'< tiai addition to the house, or add to its magni- 
*^ ficence, he must leave his additions at the 
" expiration of his term for the benefit of his land- 
« lord. (6) 

premii«! ' * Lastly, it is proper to notice one additional topic, 

which has been mentioned by Lord Mansfield as the 
ground for the removal of ornamental fixtures : viz. 
that the premises are left in the same state in which 
the tenant finds them, and that there is no injury to 
the landlord, (c) This principle does not appear to 
have been adverted to in the other modem decisions: 
although in the old cases, where it was agreed that 
a lessee might take away furnaces, &c. fixed to the 
fioor and not to the walls of a house, the reason 
assigned was, that the house would not be impaired, 
and so, no waste, (d) Lord Mansfield, in making 
the remark alluded to, appears to apply it to trading 
as well as to ornamental erections. But ceitainly in 
mffhy of the trade cases, it would be impossible to 



(a) S £sp. N. P.C. Dean v. AUai' thing shall not be destroyed by tak* 

iei/, ing away the accessory. 3Atk. 15. 

{b) If a lessee erects a new house {d) " No waste.'* Some triYial in- 

where none was befor^ if he abate jury would no doubt happen to the 

it, an action of waste lies against premises; but this appears to have 

him. Hob. S84. Lord Darcy v. been disregarded : as, in waste, where 

AtqtM. And see Vin. Ab. Wa^te, the jury find a verdict for the plain- 

£.80. 1 Bulst. 50. tiff with insignificant damages, the 

(c) 1 H. Bi. 260, in noiit. And see defendant is entitled to have judg-^ 

Lord Hardwicke's observations upon ment entered up for himself, s Bos. 

the legal maxim, that the principal & Pul. 86. 1 Bing. 382. 
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say that no injury would accrue to the landlord by 
the removal of the fixture ; though perhaps it is true 
that there is no case hitherto decided in favor of the 
tenant, where it appeared as a fact that any con- 
siderable damage was occasioned to the freehold. 

Indeed, where an article is removable under the Uabiiity of 
kw of fixtures, if it appears that the freehold will ^dami^ 
unavoidably be damaged by the severance of the pro- 
perty, such damage may more properly be regarded 
as the subject of compensation to the landlord by the 
tenant And it appears to be generally understood 
in practice, although there is no direct decision to 
that effect, that as well where trading as where orna- 
mental fixtures are taken down, the tenant is liable 
to repair any injury the premises may sustain by the 
act of removal. And, in like manner, it would 
seem, that where a fixture has been put up in substi- 
tution for an article which was attached to the pre- 
mises at the time of the demise, the tenant, on taking 
down his own fixture, is bound to restore the former 
article, or to replace it by another erection of a 
similar description. 

It is, however, necessary to caution the rAder, Absence of 
that it must not be inferred that a tenant may take wnSome^ 
away an article merely because the premises will not ^^^ ^' 
be impaired by removing it. Neither is it in itself a 
ground for the removal of an erection, that the pre- 
mises are capable of being re-instated in their ori^nal 
condition, (a) For it must be remembered, that by 



(a) lo Slwes v» Maw it was stated mises were left in the same state as 
as a hct in the case, that the pre^ when the tenant entered upcnthem: 

G 2 
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-Right ofre- 
raoviiM; mat* 
tere of orna« 
ment, &c. — 
General ob- 
servations. 



the act of annexation to the freehold, the thing itself 
becomes a part of the reversionary estate. And the 
law has regard to the reversioner's interest, not only 
as it existed at the time of the demise, but also in 
its improved state, and as increased in value by any 
additions made by the tenant. 

The considerations that have been examined in 
the foregoing pages, will suggest the caution ne- 
cessary to be observed in the practical applica** 
tion of the principle which authorises the removal 
of fixtures for ornament or convenience. From 
a review of these considerations, it is evident 
that the tenant's right in respect of this class of 
fixtures, depends, in a peculiar manner, on the facts, 
of each individual case, (a) The important cir- 
cumstances to be regarded in these cases, are, firsts 
the mode of annexation of an article, and the extent 
to which it is united with the premises. Secondly, 
its nature and construction ; as whether it has been 
put up for a temporary purpose, or by way of a 
permanent and substantial improvement, (b) And 
thirdly, the effect its removal will have upon the 
freehold of the reversioner. And with reference 
to this latter circumstance, it may be laid down as a 



jet this was not thought a ground for 
the removal of the erections. So 
the removal of young trees is not 
allowed, (except where they be- 
long to a nurseryman,) although the 
iiyury occasioned to the premises by 
digging them up might be imme- 
diately t:epaired. 

(a) Ft(^ per Da^as Ch« J. S Brod. 
Sc Bing. 58. And see a similar re- 
mark, 1 Bred. & Bing. 510. 



(b) In Buckland v. BuUerfiM, it 
was aigued by counsel, that the m- 
teniion of the party in putting up an 
erection ought to be attended to, 
and that this might be collected from 
the nature of his interest in the pre- 
mises. See also as to the aigument 
from intention, in Lawton ▼• Salmon, 
1 H. Bl S60. tft noiis. 
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rule applicable to all cases, that if the removal of 
an article will occasion any considerable prejudice 
to the freehold, as by damaging the substance or 
fabric of the house, a tenant will not be entitled to 
take it away. Lastly, it should be observed, that if 
there is any custom or prevailing usage, such as 
that of valuing to incoming tenants, &c. this may be 
considered, in the absence of decision, as a safe and 
useful criterion in practice, (a) The privilege of 
the tenant in removing fixtures on the ground of 
ornament or convenience, must be regarded as one 
of a more limited nature than that in respect of 
trade fixtures. It is an indulgence which, according 
to the remark of C. J, Dallas (ft), is an exception 
only, and though to be fairly considered, is not to be 
extended, (c) 



It is remarkable, in respect of the class of fixtures 
that have been the subject of the above section, 
that although the right of the tenant to remove them 
is fully established, yet there is no reported case to 
be found in which, as between himself and the land* 
lord, this right has been expressly determined in the 
tenant's favor. The privilege, although in deroga- 
tion of an acknowledged principle of law, rests 
wholly upon the dicta of judges, and upon inferences 
derived from decisions between other parties. 

(a) As to the effect of custom in (c) The reader will see a siunma^ 
questions of fixtures, see ante, sect, of the particular articles which may 
1 • p 41., and post, sect. 6. be removed by a tenant on the ground 

(b) Buckland v. Butier/kld, ubi su- of ornament and furniture, in the 
pra. - practical rules in the Appendix. 

G a 
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SECTION V. 

Of the Time when a Tenant may remove Fixtures^ as 
affected by the Nature and Duration of his Interest 
in the Premises. 

Havino in the preceding sections pointed out the 
description of things which a tenant is entitled to 
remove as fixtures, the next object of inquiry is as 
to the time of their removal, with reference to the 
continuance and termination of the tejiancy. 

It has never been implied in any of the decisions, 
that the property which a tenant is permitted to take 
away, depends in any degree on the nature of his 
interest in the premises. On the contrary, it appears 
that whether the tenant is lessee for years, tenant 
from year to year, or tenant at will, and whetlier his 
term is uncertain or otherwise, his right as to the 
description of articles he is authorised to remove is 
in every respect the same. But with regard to the 
time during which the tenant must exercise his privi- 
lege, a distinction may obviously exist. For a tenant 
who is aware of the period when his interest will 
expire, may be expected to use a greater degree 
of vigilance in removing his fixtures, than one who, 
from the nature of his estate, is uncertain how long 
he may continue in possession of the demised pre- 
mises. 

When a te- The object, therefore, of the present section, is to 

nant must re* . '- 

move his point out the rulcs which the law has prescribed to 

fixtures. '^ 



term. 
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tenants with regard to the time of removing their 
fixtures. 

And, first, of a termor who knows when his in- Tenant for a 

. . • .-t . .11 . time certain. 

terest m the premises will expire. 

From the earliest recognition of the tenant's right, Removal must 
it was always considered that he was bound to use ^ "^^'^^ ^^ 
his privilege in removing fixtures, during the contu 
nuance qf his term. For if he neglected to avail 
himself of his right within this period, the law pre- 
sumed that he voluntarily relinquished his claim in 
favor of his landlord* Thus, in the year-book 
20 Hen. 7. 13. the Court, speaking of the furnaces 
set up by a lessee for years, say, " during his term 
" he may remove them ; but if he permit them to 
remain fixed to the soil (ifter the end of his term, 
then they belong to the lessor." And the dictum 
of Kingsmiil J. in 21 H. 7* ^6. is to the same effect. 

In like manner in Poolers case (a), it was said by 
Lord Holt, that during the term the soap-boiler might 
well remove the vats j but, after the term, they be- 
came a gift in law to him in reversion, and are not 
removable. 

The rule is laid down in the same terms in the 
modem decisions. Thus, it was said by Lord Hard- 
wicke,' in the case ea^ parte Quincy (i), that a tenant 
may take away the chimney-pieces, &c. during the 
term, but not after ; " if he did, he would be a tres- 
passer.'* And, aga;in, in Dudley v. Warde (c), he 



(a) 1 Salk. 368. (c) Arab. 1 13. And see Br. Ab. 

\b) 1 Atk. 477. Chattels, pi. 7. Com. Dig. Waste, 

D. 2. Went. Off. Ex. 61. 

G 4 
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observes, ^* indeed, such removal must be during the 
" term, or he will be a trespasser.** — And many 
other cases might be cited in confirmation of this 
doctrine. 

The authorities, therefore, all agree as to the period 
of time within which a tenant must remove his fix- 
tures. And it is sufiiciently obvious that the prin- 
ciple on which this rule is founded applies alike to all 
descriptions of fixtures, whether for trade or other- 
wise. Accordingly, this must be regarded as the 
settled rule in general cases. 

Unless his There is, however, a modem decision, which may 

J^^^^^ be considered to have established an exception to this 

rule. For where a tenant continues to keep possession 
qf the demised premises after the expiration of his 
term, he may still remove his fixtures so long as he 
retains his possession, although his legal interest 
in the land has terminated. 

CaseofP«i. This, it is conceived, is the point determined in 
ion V. Bcbart. t^^ ^^ of Penton V. Rohart, 2 East, 88. But as 

that decision has sometimes received a construction 
which appears to conflict with the doctrine above 
laid down, it may be proper to examine it more 
minutely. 

It was ^an action of trespass for breaking and en- 
tering a certain yard and divers buildings, &c. of 
the plaintiff, and breaking down and pulling to pieces 
the said buildings, and the materials of a certain 
fence belonging to the said yard; and for taking 
away certain timbers, bricks, &c. and disposing of 
the same, &c. As to the breaking and entering the 
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yard, the defendant suflfered judgment by default, 
and pleaded the general issue as to the rest of the 
trespass. At the trial before Lord Kenyon Ch. J. it 
appeared (a), that the plaintiff had let the premises 
to one Gray as tenant for a term, and the defendant 
was in possession as an undertenant to one CottereU, 
(to whom Gray's executors had let them), by whose 
permission he had erected a building thereon, for the 
purpose of making varnish. This building had a 
brick foundation let into the ground, (with a chimney 
belonging to it,) upon which a superstructure of 
wood, brought from another place where the defend- 
ant had carried on his business, was raised, in which 
the defendant carried on his trade. The original 
term expired at Michaelmas 1800, in consequence of 
a notice from plaintiff to the executors of Gray : 
(and it was admitted, that the plaintiff had recovered 
judgment in ejectment against the defendant for 
these very premises, though that fact was not proved 
at the trial.) But the defendant remained in posses^ 
sion for some time aflerwards, and was in fact in 
possession at the time when he pulled down the 
wooden superstructure^ and carried away the ma* 
terials, which was the subject of the action. 

A verdict was taken for the plaintiff subject to 
the question, whether the defendant was warranted 
in pulling down the building, and taking away the 
materials after the expiration of the term. 

A rule Nisi having been obtained for entering a 
verdict for the defendant, as to all but the trespasses 

(a) See 4 £ftp. C. N. P. 95. 
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caressed of breaking and entering the yard ; it 
was argued^ on showing cause against the rule, that 
the defendant had no right to remove the building 
after the term was expired, for that he was a tres- 
passer by the act of coming or continuing upon the 
premises ; and that the law could never give a man 
a right, and yet make him a trespasser in the only 
act by which he could exercise it 

Lord Kenyon C. J. ** The old cases upon this 
** subject leant to consider as realty whatever was 
" annexed to the freehold by the occupier : but in 
<* modern times the leaning has always been the other 
" way, in favor of the tenant, in support of the in- 
«* terests of trade, which is become the pillar of the 
state. What tenant will lay out his money in 
costly improvements of the land, if he must leave 
<( every thing behind him which can be said to be 
♦* annexed to it ?*' — " This is a description of pro- 
perty divided Jrom the realty. And some of the 
cases have even gone further in favor of the 
*< executor of tenant for life against the remainder* 
** man, between whom the rule has been holden 
<* stricter ; for it has been determined that the ex- 
*« ecutor of tenant for life was entitled to take away 
•• the fire-engine of a colliery. — Here the defendant 
<< did no more than he had a right to do ; he was, 
in fact, still in possession of the premises at the 
time the things were taken away, and therefore, 
<' there is no pretence to say, that he had abandoned 
** his right to them." 

Lawrence J. "It is admitted now that the 
*• defendant had a right to take these things away 
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** during the term: and all that he admits upon 
*< this record against himselfi by suffering judgment 
^* to go by default as to the breaking and entering, 
*^ is, that he was a trespasser in coming upon the 
^* land, but not a trespasser de bonis asportoHs ; as 
^^ t9 so much, therefore, he is entitled to judgment'* 

A verdict was, therefore, entered for the plaintiff 
as to the trespass in breaking and entering, damages 
one shilling ; and for the defendant^ as to the rest 
of the trespass. 

The above are all the circumstances that appear Report at 
from the discussion of the case at bar. But it may *" "** 
be important to add some further particulars re- 
specting the nature of the erection, which are to be 
collected from the report of the case at Nisi 
Prius.(a) From this it appears, that the building 
in question consisted of a brick basement sunk 
into the ground, upon which a wooden plate was 
laidy and the quarters belonging to the superstruc- 
ture were morticed into the plate. 

Upon an attentive examination of this case, it is Case eumin- 
conceived that it will not be found to introduce any 
modification or extension of the former rule which 
can be applied to ordinary cases. An impression, 
however, seems to have prevailed, that the privilege 
of the tenant has been generally enlarged by this 
decision. For it has been thought to establish, that 
a tenant does not in any case relinquish his property 
in fixtures by omitting to remove them during the 

(a) 4£8p.N.P.C. 99. 
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term, but may insist on taking them away after the 
expiration of his tenancy, and after he has .given up 
possession of the premises ; and even although his 
entry on the land for that purpose may be in itself 
tortious, (a) 

But the principle on which the decision proceeds 
does not seem to warrant an inference so extensive. 
For the only rule which can be considered deducible 
from the case of Penton v. Robart is, that a tenant 
may sometimeSj and under peculiar circumstances^ 
retain his right of taking away his fixtures, although 
his interest in the land has expired ; that is to say, 
in cases where he has not quitted the premises, and 
still continues in absolute possession of the property. 

The decision in question depends essentidly upon 
two points ; the fact of the continued possession, and 
the state of the record. It has been seen that the 
reason why, in common cases, a tenant cannot insist 
upon his privilege if he has neglected to use it 
during the term, is, that the law presumes that he 
meant to leave the unsevered property for the benefit 
of his landlord. But, in Penton v. Robart^ the tenant 
had never quitted possession ; and, consequently, as 
he showed no intention of abandoning his property, 
the presumption of a gift to the landlord could not 



(a) And see Hammond'^ Treatise iadiDadon of Lord Kenyon's mind 

pnNisiPrius, pwl47; and his edition seemed to bcj that a tenant had a 

of Codnyn's Digest, Waste, D. 2. general right to come upon the pre- 

See also 2 Bar« & Aid. 166. in the mises after the term was ezpired,for 

argument of counsel. According, the purpose of taking away a fixture 

indeed, to the report of the ^ase of which he might have removed dur- 

PenUm ▼. Robart at Nisi Mus, the ing the term. 
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arise. The tenant, however, did not contend that he 
had a right of remaining or coming upon the pre- 
mises for the purpose of removing the building ; he 
disclaimed that altogether ; and suffering judgment 
by default, he admitted that he was a trespasser on 
the land. All that he insisted upon was^ that the 
materials of the varnish-house were still his property, 
because there had been no dereliction of them : that 
he had therefore a right to reduce them again to a 
chattel state, and to retain them when severed ; and 
that he could not be a trespasser (de bonis asportatis) 
for taking his own goods. 

It may, however, be observed, that according 
to the state of the facts, the case might perhaps 
admit of another explanation. For it seems that the 
only thing the defendant took away was the wooden 
superstructure. This superstructure was merely placed 
upon a wooden plate, laid on brick-work. The 
erection, therefore, might be deemed (like the bam 
resting upon blocks or pattens) not a fixture, but a 
mere chattel. In this point of view, the simple ques* 
tion for determination would have been, whether the 
personal chattel in dispute was the defendant's or 
not ; and the result of the whole case would, upon 
the pleadings, have been the same as it now 
stands, (a) 

(a) Ifa man whose term in a house TV. pi. 450. And lee 15 Hea* 7. 

is expired, go into it when the door fol. 9. b., and 3S Ed. 4. S7. That 

is open, to take away goods left by the property in the chattels would 

him there, tregpofs quare dausum not be lost, see per Abbot Ch. J. in 

fregU lies; for it was his own folly DavUy, Jones, S Bar & Aid. 167. 
to leave the goods there. Br. Ab. 
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It is observable, that some of Lord Kenyon's ex- 
pressions seem to favor this solution of the case. 
Iff indeed, it should be thought that the decision 
proceeded upon this ground, then it is evident that 
it forms no kind of authority, that a tenant may, 
under any circumstances whatever, claim a right 
after the expiration of his term, to remove artidea 
which are strictly affixed. 

But the former explanation of the case appears to 
be the true one. And, in this view of it, it is evident 
that the general principle as to the removal being 
made in ordinary cases within the term, is altogether 
untouched. Accordingly, it will be found that in the 
authorities subsequent to the case of Pentan v. Robart^ 
the rule as to the time of removal, is laid dbwn ex- 
actly as it was in the previous decisions. Thus, in 
Lee v. Risdon (a) , Ch. J. Gibbs, explaining the na- 
ture of the tenant's interest in fixtures, describes it 
as existing only during the continuance of his estate. 
For he says, *< although it is in his power to reduce 
<< them to the state of goods and chattels again, by 
•• severing them during the term, yet, until they are 
<< severed, they are parts of the freehold ; and unless 
^^ the lessee uses during the term his continuing pri- 
" vilege to sever them, he cannot afterwards do it" 
And this observation of the learned Judge is cited 
and approved of by Abbot Ch. J., in a wexy late 
case, {b) See also per Lord EUenborough in EJ wes v. 



(a) 7 Taunt. 191. (5) CoUgrave v. Dias Sanioi, 1 

Bar. & Ores. 79. 
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Maw, 3 East, 50., Davis v. Jones, 2 Bar. <§• Aid. 167., 
and the case of Buckland v, Butterfield, cited in the 
preceding section. 

Assuming then, that the right to fixtures is not aban- Deihery of 
doned, and that the presumption of a gift to the land- mthout pre- 
lord cannot be inferred so long as the possession is J*^^' 
retained, a iquestion might arise whether the tenant's 
right would be preserved if, by some formal act or 
declaration, he expressly signified his intention not 
to abandon the fixtures at the end of his term. For 
example, if he were to accompany the delivery of 
^possession of the premises, with a protestation that he 
does so without prejudice to his right of taking away 
bis fixtures at a future time, (a) On this point nothing 
is found in the authorities : and as the validity of such 
a mode of proceeding has never been established by 
the Courts, it cannot safely be relied upon in practice. 
Indeed, it is a common and very proper precaution, 
to provide for the removal of fixtures after the end of 
the demised term, by a particular provision in the 
tenant's lease, (b) 

It may perhaps be thought that the presumption Gift i nlaw 
of a gift to the reversioner has no very reasonable doner, 
foundation, and may often be productive of consider- 
able hardship and inconvenience. It can only be 
explained oh the principle, that the tenant, by the 
very act of annexing a chattel to the freehold. 



(a) This is stated to have been session and right of proper^ of 

done in the case of Dtnii v. Jone$, an outgoing tenant, in the case of 

S Bar. & Aid. 166. Beaiy y. GvbUmty 16 East, 116., aa 

iff) See as to the continuing pos* explained in the next sectioD. 
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makes it a part of the reversioner's property, and 
retains only a qualified right to reduce it again to a 
chattel state. The omission, therefore, to exercise 
this right within the time limited by the law, is con- 
sidered tantamount to an express gift to the owner of 
the land. 

Tenants of jt was observed at the beginning of the section, 

uncertain in- 

teresta. that the above remarks were to be understood as 

applpng only to tenancies, the determination of which 
might be previously ascertained, ^though no de- 
cision has established, that tenancies which are of 
uncertain nature and duration are excepted out of 
the general rule, yet it appears consistent that tenants 
for life, at will, &c. should be allowed to remove their 
fixtures mffUn a reasonable time after the expiration 
of their estates. For no laches can be imputed to 
them in not availing themselves of their privilege 
during the term ; neither can a gift to the reversioner 
be implied, (a) And this inference is supported by 
the analogy of the rule in the case of emblements, 
where a similar indulgence is allowed to tenants for 
life, &C., on the equitable principle, that a party shall 
never be prejudiced by the sudden determination of 
his term. 

But it is conceived, that if the tenant determines 
his interest by his own act, as by forfeiture or con- 
dition broken, &c., that he would not be entitled to 
remove his fixtures, at least after the entry of his 
landlord. 

(a) Vide S2 £d. 4. 27. Cro. Jac. i04. 
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SECTION VI. 

Of Oie Right of the Tenant, as affected hy the Term 

qf the Tenancy i Sgc. 

The doctrine of fixtures has been investigated in 
the preceding sections, on the supposition that there 
was nothing in the terms of the demise to control or 
affect the tenant's right of removal. It remains now 
to consider what effect is produced upon the relative 
interests of the landlord and tenant, when they have 
bound themselves by any agreement which has re« 
lation to fixtures, (a) 

It is a principle applicable to the law of fixtures. Tenant's 
as well as every other branch of law, that individuals, tuns, how 
on entering into a contract, may agree to vary the ™^*®^ 
strict position in which they would otherwise legally 
stand towards each other ; that is, where no absurdity 
or general inconvenience would result from the tran- 
saction. *< Modus et conventio vincunt legem*** A 



s 

I 

J 



(a) The reader must obfierre^ that this section relates to the terms of 
the tenancy, as afiecting the right to things put up by the tenant himself 
and which are properly the subject of the law of fixtures, and does not 
refer to those provisions in leases, &c., which concern things annexed to 
the freehold at the Hme of the demise ; as when a person, on becoming 
tenant, agrees to purchase of the hindlord articles affixed to the demised 
premises. In letting. houses, &c. a stipulation is often made that " Fixtures 
are to be taken at a valuation.** Here there is an absolute transfer of pro- 
perty, as on a sale of growing timber. The effects of agreements of this 
latter description are considiered in the chapter relating to the conveyance 
of fixtures, pott. Chap. V. ; where will be found some observations upon 
the interest acquired by a tenant on taking a demise of premises together 
with fixed utensils or machinery. 

H 
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tenant, therefore, in consequence of the conditions 
under which he holds, may be placed in a totally 
different situation from that in which he has hitherto 
been regarded, (a) And the following authorities will 
shew to what extent his privileges may be affected in 
different cases. 

By covenanu In the case of Nat/lor v. ColUnge (&) , a defendant 
'^^^ covenanted by his lease that he would from time to 
time, &c. during the continuance of the term, at his 
own cost, &c. well and sufficiently repair and keep 
the demised messuage or tenement, and premises^ 
and all erections and buildings then already erected 
and built, and also all other erections or buildings 
that might thereafter be erected and built in or upon 
the said premises, or any part thereof ; and the same 
premises, in such good and sufficient repair, would, 
at the end, or other sooner determination of the said 
lease, peaceably and quietly surrender and yield up. 
In an action brought upon this covenant, the breach 
(as far as is material to the present inquiry) respected 
certain erections and buildings which, during the 
temit had been raised upon the demised premises by 
t?ie defendant himself, as tenant and occupier thereof. 
They were let into and fixed to the soil, and had been 
built and used for the purpose of trade and maniffac- 
ture only. These buildings the defendant had re- 
moved and carried away: and the question was. 



(tf) It was Baid by Dodderidge, J. *• breach of covenant wbich §hall 

that '< There will be a great differ- « not be waste." 2 Bulst.il 3. 

" ence between an action of cove- {b) l Taunt. 19. And «ce frofwm 

" nant and an action of waste; and v Blunden, Skin. 181. 
** that same thing done, may be a 
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whether they were comprehended within the terms 
of the covenant. 

It was contended by the defendant, that since the 
buildings were removable as trade erections, they 
could not be considered to fall within the restraining 
words of the covenant. But the Court held, that 
the parties were precluded from all general argument 
respecting the right of removing fixtures by the ex- 
press words of the covenant. The Court could not 
go out of the covenant, which, under the general 
terms of erections and buildings, included erections 
and buildings raised for the purposes of trade. If 
the tenant meant to exclude buildings of this nature, 
it ought to have been so expressed. 

This was a decision respecting trade erections. In 
another case, an action was brought upon a covenant 
in the lease of a house, by which the defendant 
covenanted to repair the premises, and all erections, 
buildings, and improvements which might be erected 
thereon during the term, and to yield up the same in 
good and sufficient repair, &c. The defendant, during 
the term had erected a veranda^ the lower part of 
which was attached to posts which were fixed in the 
ground. And Abbot J. was of opinion, that, with- 
out entering into the question, whether, independ- 
ently of the covenant, the veranda was removable, it 
clearly fell within the terms of the covenant, and 
consequently the defendant could not remove any 
part of it (a) 

(a) Pcmy v. Srotvn. s Stark. N. P. C. 403 

H « 
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Byaiubse- The authority of the before-mentioned case of 

Naylor v. CoUingej and the doctrine it establishes, 
was fully approved of by the Court in the recent 
case of Thresher \. Ea^t London JVater»works ConU' 
pamf. (a) And from the latter decision it may be in- 
ferredy that a lessee would be restrained by a general 
covenant to repair, from pulling down an erection 
which he had made before the commencement of his 
lease and during the time he held the premises under 
a previous tenancy. So that an erection made during 
a preceding lease, supposing it might have been 
removed whilst that lease continued, is no longer 
removable when the premises are conveyed to the 
same lessee by general words (as for instance, land, 
premises, or buildings,) in a subsequent lease, al- 
though the latter contains only the common covenant 
to repair. It is not thought necessary to enter at 
large into the case, because it contains many com- 
plicated facts; but it virtually decides the above 
proposition. (J) 

The Court expressed an opinion in this case, that 
perhaps no matter dehors the lease could be alleged 
to prevent the covenant to repair from attaching ; 
i 4«r and thatr at any rate, there appeared nothing suffi- 

cient for that purpose in the particular facts before 
them, (c) 



Op 
I 



(a) 2 Bar. & Cr. 608. (c) As to this, see Doe dem. Free^ 

ib) The building in question was land v. Bwrt^ l H R. 701. and the 

erected by an under^essee of the dictum of Duller J., that whether 

tenant, which under-lessee, as against parcel of the thing demifed, or not, 

4ittimmediatelandlord, could not re- is always matter of evidence. And 

move it. It is obvious, however, see /wt/. Chapter V. 
that this does not vary the prindple 
of the case. 



^ei' 
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Prior to the determination of any of the foregoing By anew 
cases, there had been a decision which, in effect, pro- agree"«nt. 
ceeded upon the same principle. For it had been 
adjudged in the case of Fitzherbert v. Shaw (a) , that 
a tenant was precluded from removing fixtures by an 
implied dereliction of them, arising out of the nature 
of the transaction between himself and his landlord. 

In Fitzherbert v. Shaw, the defendant had been 
holding certain premises from year to year since 1765. 
In 1787 they were purchasqd by the plaintifi^ who 
having given the defendant notice to quit, afterwards 
brought an ejectment against hitn to obtain posses- 
sion. In March, I788, (while the action was pend- 
ing,) the parties entered into an agreement that 
judgment should be signed for the plaintiff, but with 
a stay of execution till the Michaelmas following ; 
and it was stipulated that the djefendant should re- 
main in possession in the mean time. In this agree* 
ment no mention was made qfany buildings or fixtures. 
Between the time of entering into the agreement 
and the ensuing Michaelmas, the defendant removed 
several things from the premises, which Mr. J. Gould, 
at Nisi Prius, considered would have been removable 
during the tenancy; but he thought that, by the 
agreement, the parties had made a new contract, 
which put an end to the term. And the Court of 
Common Pleas decided, that without entering into 
the general question as to tlie right to remove the 
articles as fixtures, the defendant was precluded 
from taking them away by the fair interpretation of 
the agreement ; from which it must be implied, that 

(tf) 1 Hen. Bl. 258. 
H 3 
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he was to do no act in the mean time to alter the 
premises. 

It may perhaps be thought, from comparing the 
two last mentioned decisions, that this general prin- 
ciple is deducible from them : viz. that where a tenant 
has an existing right to remove fixtures erected by 
him during his term, that right may be divested by 
at^ new agreement for the enjoyment of the land, in 
which there is no mention of the fixtures, (a) 

It is proper to notice; that there is a Nisi Prius case, 
that of Dean v. AUaUey (i) , respecting the Dutch 
bams, in which Lord Kenyon expressed an opinion 
not altogether consistent with the doctrine laid down 
in the foregoing cases. In Dean w. AUaUey, an action 
was brought upon a covenant in a lease similar in 
terms to that in Naylor v. ColUngCy the tenant having 
covenanted to leave all the buildings in repair which 
then were, or should he^ erected upon the premises 
during the term. When this covenant was pressed 
upon Lord Kenyon, he is reported to have said, that 
he was fully aware of the extent of it, and not quite 



(n) It mi^t be questionable whether the right would be divested imme- 
diately on the making of the agreement, or only from the time the agree- 
ment takes eflbcti in conveying the possession of the premises. The prin- 
ciple mentioned in tiM text would probably apply to a case, where an out- 
going tenaat agrees, that when he quits possession he will leave his fixtures 
for an incoming tenant^ who has taken a lease of the premises to com- 
mence at the expintion of the former tenant's interesL Here, if the land- 
lord was not a party to the agreement, the question might arise how fst the 
■ecoad tenant would be cloathed with the rights of the former tenant For 
the lancBord might Contend, that as the fixtures were not actually severed 
by the firft lienant, ti^y formed a part of the demise to the new tenant ; 
and that the latter would therefore be liable for waste if he removed 
them. 

(6) 5£ip. K.P.a If. 
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sure that it concluded the question : it meant tbat 
the tenant should leave all those buildings which were 
annexed tOy and became part of the reversionary 
estate. For reasons, however, which have been else* 
where assigned, this case must at all times be con- 
sidered of uncertain authority, (a) 

The principle laid down in the case of Nayhr v. By Uie termi 
Collinge, and the other decisions, is applicable gener- tract gene- 
ally to the law of fixtures, as it relates to landlord ^* 
and tenant. And consequently a tenant may, by 
the special terms of his agreement, not only vary 
his rights as to the description of articles he is en- 
titled to remove, but may enlarge the time for their 
removal, and subject himself to greater restric- 
tions or secure to himself greater privileges in the 
ultimate disposition of them, than would attach to 
him merely as tenant, (b) Thus, for example, where 
a tenant has, by the terms of his lease, the privilege 
of selling his fixtures by valuation to an iti-coming 
tenant, it is conceived that, (in conformity with the 
principle laid down in Beaty v. Gibbons, 16 East, 166.) 
he would have a right of onstand on the premises, 
and that his property in the fixtures would not de- 
termine at the expiration of bis lease. 

Indeed, a tenant may, by the terms of his hold^ 
ing, acquire an almost unlimited right to remove 
things which he affixes to the freehold. For if a. 
lease or demise for years is made with an express 

(a) And see a limflar covenant in erections that are not actually af- 

Dam Y. Jones t S Bar. & Aid 165. fixed to the freehold, as a bam on 

From which case, and from the deci- rollers, Scd 

sionin ifa^hry, Collinge^ it appears, {b) Vide Burn v. MiUer, 4 Tatint 

thatsuch a covenant does not include 7f 5. 

R 4 
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dause ** withot^ impeachment qfwaste^'* this condition 
will have the same effect as where it is inserted in a 
conveyance of an estate for life, (a) By entering 
into special conditions of this nature, the parties 
entirely change the situation in which they would 
stand towards each other from the mere relation of 
landlord and tenant. And in all these cases, the 
claims in controversy cannot be determined by the 
law of fixtures, but resolve themselves into ques- 
tions of construction ; in which the only point for 
determination is, whether the property in dispute 
falls within the terms of the agreement, exception, 
proviso, &c,(i) 

S^^th'^^ It might be an important consideration, whether 
nine eflbct at an established custom in respect of fixtures would not 

operate in the same manner as a contract which 
specifically relates to them. In claims between land- 
' lord and tenant, it has often been determined that 
custom has this effect, when not opposed to the 
express words of an agreement (c) But it does not 
appear that this doctrine has been applied to the 
case of fixtures. It would be material to ascertain 
how far such a principle would apply. For the deci- 
sions are not very explicit as to the degree of weight 



(a) I Cni. Dig. Tit 8. ch. s. s. 12. ing fixtures are inserted in leases. 
And see Pooie*t case, 1 Salk. 368. As merely for the sake of aroiding dis- 
to the effect of the clause ^ tmthout putes. It is not unusual to hare a 
^ impeachmefU of waste," in a con- condition in leases of miUs, coUieries, 
▼eyance of a life estate, see post, &c. that the tenant shall be at liberty 
Ch. III. s. 5. to removeall the machineiyand erec« 

(b) The effect of the words of a tions he puts up. 

covenant as restrictive of the te- . {c\Wtgglesworthy.DaUuon,Doug, 

nant's power of removal, was dis- 190. Senior v. ArmUage, 1 Holt's 

ciissed in a late case in the Exche- N.P.C. 197. And see 4 Bar. & Aid. 

quer.. Reg v. Topping, Trin. T. 588, and 16 Ves. 175. 
6G.4. Sometimes clauses for remov- 



CHAP. n. § VI.] T£ftM8 OF THS TENANCY, &C. 105 

to be attached o evidence of custom in cases of 
fixtures; and outgoing and incoming tenants are 
much in the habit of viewing their own rights with 
reference to the practice of antecedent tenants, and 
the usage of the particular neighbourhood. And, 
where a tenant has paid for an article by valuation on 
entering upon his tenancy, he has a right to presume 
that he shall be valued out as he was valued in ; par* 
ticularly if such a practice has prevailed during a 
succession of tenandes, and is known to be the 
common custom of the country. 
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CHAPTER III. 

OF XBE jgUOiHl:' TO FIXTU|l£S» BETWEBH TENANTS FOB 

l;if£ and. in tail or their personal refresen- 
tativesy and the rbmaindeiuman and rsyer* 

SIO^ER. 



Mb«^ 



Section 1. Of the Right of the Peraonal Rq[>ve8eDtatiTe8 of 

Tenant for Life or in Tail, in respect of Fix- 
tures put up for Trader or for Trade combined 
with other Objects. 

Section 2. Of the Right of the Personal Representatives in 

respect of Fixtures put up for Ornament or 
Convenience. 

Section 3. Of the Rights of Tenants for Life or in Tail, dur- 
ing their lives, in respect of Fixtures* 

Section 4. Of Fixtures put up by Ecclesiastical Persons ; 

wherein of Dilapidations. 



Section L 

Of the Bight qfthe personal Representatives qf Tenant 
Jar Life or in Tail, in respect of Fixtures put up jxyr 
Trade, or for Trade combined with other Objects. 

Questions respecting the right to fixtures have 
arisen between another class of persons, viz. between 
the personal representatives of tenant for life or in 
tail, and the remainder-man or reversioner. On these 
occasions, it is insisted on the one hand, that when 
personal chattels are annexed to the freehold by the 
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tenant for life or in tail, they become part of the in- 
heritance, and of consequence, pass to the succeeds 
ing owner of the land : whilst on the other side it is 
contended, that such annexations continue in the 
nature of chattels, and are to be deemed a part of 
the personal estate of the deceased tenant ; or, to 
speak more correctly, that the executors are entitled 
to sever them from the freehold, and to reduce them 
tb a state of personalty in increase of assets. 

The relative interests of the personal representa- Fixturefput 

. , up DT tenaoti 

tives of tenant for life or in tail, and the remainder- for life, or In 
man or reversioner, in respect of things annexed to 
the freehold during the particular estate, become how 
the subject of consideration. 

It does not appear that questions of this nature were 
presented to the Courts at a very early period. Indeed 
there are only two cases to be found in the reports, 
in which the rights of the personal representatives 
of tenant for life or in tail have been in controversy. 
These cases, however, are of considerable importsmce, 
and are often referred to as leading decisions upon 
the doctrine of fixtures* On which account they 
liave already been noticed in the course of this work, 
on more than one occasion. 

The first is the case of Lawton v. Lawtortt before ateim-eD^nct 
Lord Chancellor Hardwicke, An. 1743. (a) It was Jj^nia*"* 
determined in this case, that ^Jtre^englne^ (or steam- «^^ 
engine) erected in a colliery by a tenant for life, 
should be considered personalty, and go as assets to 

(ii)9Atk,l9. 
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his executor^ and that the remainder-man should not 
take it as part of the real estate. 

The nature of this erection has already been de- 
scribed in a preceding chapter, (a) 

Lord Hardwicke, in delivering his judgment in 
this case, observed, *^ It does appear in evidence 
** that, in its own nature, the fire-engine is a personal 
*' moveable chattel, taken either in part or in gross, 
** before it is put up : but then it has been insisted, 
'< that fixing it, in order to make it work, is properly 
*< an annexation to the freehold. 

** To be sure, in the old cases, they go a great way 
<< upon the annexation to the freehold ; and, so long 
« ago as Henry the Seventh's time, the courts of 
** law construed even a copper and furnaces to be 
** part of the freehold. Since that time, the general 
*' ground the Courts have gone upon, of relaxing 
*' this strict construction of law, is, that it is for the 
^* benefit qf the public to encourage tenants for life 
*< to do what is advantageous to the estate during 
** their term. 

*< It is true, the old rules of law have indeed been 
** relaxed, chiefly between landlord and tenant, and 
" not so frequently between an ancestor and heir-at- 
" law, or tenant for life and remainder-man. But, 
^ even in thfese cases, it does admit the consideration 
•^ o{ public convenience for determining the question. 

" One reason that weighs with me is, its being a 
** mixed case, between enjoying the profits of the 

(a) Fide ante, p. 29» 
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^* land and carrying on a species of trade; and con- Furnaces, &c. 
<' sidering it in this light, it comes very near the Ill-uses.* 
<< instances in brew-houses, &c. of Jurnaces and 
" coppers.** 

Lord Hardwicke then points, out the analogy of 
the case of landlord and tenant, and says, that; in 
the reason of the thing, the situation of tenant for 
life comes near to that of a common tenant, where 
the good of the public is the material consideration. 
And he remarks, that the indulgence resembles, in its 
principle, that of emblements^ where the chief con- 
sideration is the benefit of the kingdom. 

He thus concludes his judgment : ^' It is very 
** well known that little profit can be made of coal 
^* mines without this engine ; and tenants for lives 
*< would be discouraged in erecting them, if they 
" must go from their representatives to a remote 
<^ remainder-man, when the tenant for life might 
^* possibly die the next day after the engine is set 
*^ up. These reasons o^ public benefit and convenience 
<* weigh greatly with me, and are a principal in- 
" gredient in my present opinion.*' 

The decree, therefore, was, that the engine, should 
go for the increase of assets in the hands of the 
executor. 

It may perhaps deserve to be mentioned, that the 
application to the Court was made in this case^-on 
behalf of a creditor of the deceased tenant for life. 
Upon this Lord Hardwicke observed, that the Court 
could not construe the fund for assets further than 
the law allowed, but would do it to the utmost they 
could in favor of creditors. On a subsequent occa>- 



110 TENANTS FOB LIFE» &C. [^ {VKKt 1. 

sioa* however^ he declared that this drcumstance 
made no di£Eerence in the nature of the question, (a) 

The next case is that of Lord Dudley v. Lord 
Warde. {b) It came before Lord Hardwicke a few 
years after the former decision, and is simUaf to it in 
almost every respect. It was a bill by the executor 
of Lord Dudley, who was tenant for life or in tail, 
(it did not appear which,) against the defendant^ who 
was the remainder-man, to have iiettdin JSrC'engines 
ierected in a colliery, delivered up as part of the per- 
sonal estiEite of Lord Dudley. 

Lord Hardwicke said that the question was, whether 
the fire-engines erected by a particular tenant, or by 
tenant in tail, were to be considered as part of the 
owner's real or personal estate. 

** The case," he observes, " being between ex- 
'* ecutor of tenant for life or in tail, and a remainder- 
^* man, is not quite so strong as between landlord 
** and tenant, yet the same reason governs it, if tenant 
" for life erects such an engine." 

Referring to his decision in Lawton v. Lawton he 
says, <* If it is so in the case of a tenant for life, 
query, how would it be in cases of tenant in tail ? 
Tenant in tail has but a particular estate, though 
somewhat higher than tenant for life. In the 
^* reason of the thing there is no material di^rence ; 
<* the determinations have been from a consider- 
ation of the benefit of trade. A colliery is not only 
the enjoyment of the estate, but in part carrying 
on a trade. The reason of emblements going to the 

(a) Ib ZhMi^ V. f9^atif. (b) AmhUt, lis. 
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<< ex«c«tor of n partkmiar tenant, holds hefe» to bn- 
« courage agriculture. Suppose a man of indifierent 
** healthy he would not erect such an ^igine, at a 
** va^t expence, unless it would go to his family/' 

The decree therefore was^ that the fire-engine, 
erected by the testator, should go to the plaintiff as 
his executor. 

In determining the cases above cited. Lord Hard- Oyder-mifit 
wicke declared that his judgments were partly founded 
on the authority of the cyder-mill case before Ch. B. 
Comyns. This decision has been elsewhere ex- 
plained, (a) And the inference from it is, that a 
cyder-mill let into the ground may be deemed part of 
the personal estate of a tenant for life or in tail. (V) 

The doctrine laid down in these cases of Lawton 
y^ Lawton^ and Lord Dudley v. Lord Warde, has 
been recognised and confirmed by many subsequent 
authorities. Thus, it was said by Lord Mansfield, 
** There has been a relaxation in another species of 
** cases, between tenant for life and remainder*man, 
" if the former has been at any expence for the 
*< benefit of the estate, as by erecting a fire-engine, 
** or any thing else, by which it may be improved i 
** in such a case it has been determined that the 
** fire-engine should go to the executor, on a prin* 
** ciple of public convenience, being an encourage- 
** ment to lay out money in improving the estate, 
<* which the tenant would not otherwise be disposed 
*« to do." (c) 

(«) See tmle, p, si, (c) LamUm ^. Sakmrn, U H. Bl. 
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Nature of 
thcie fixtures. 



Executors en- 
titled to trade 
fixtures^ 



In like manner. Lord Kenyon speaks of an excep- 
tion allowed in favor of the personal estate of tenants 
for life or in tail, (a) And in Elwes v. Maw (6), 
Lord Ellenborough cites the before-mentioned cases, 
and enters into a particular explanation of the prin- 
ciple on which he considers them to have been de« 
cided. (c) 

In examining these decisions, it will have occurred 
to the reader, that there are two important circum- 
stances to be noticed in them, — First, that the erec- 
tions in dispute were held to be in the nature of 
personal estate, on account of their relation to trade. 
-— Secondly, that they were put up for the purpose of 
enjoying the prqfits qf land, as well as for the object 
of trade. Lord Hardwicke compared the cases 
before him to the familiar instances in which the right 
of removal had been allowed to common tenants on 
the particular ground of trade. And he says that a 
colliery is not only an enjoyment of the estate, but in 
part carrying on a trade, (d) And further, he calls it 
a mhed case, between enjoying the profits of land 
and carrying on a species of trade. This is also 
the view which Lord Ellenborough takes of these 
cases. 

It appears, therefore, from the authorities, that 
there are two classes of fixtures which form part of 



(a) 9 Easty 91. 

(&} 8 East, 54. 

(e) And see Bui. N.P. 94. See 
also the case of Stuari v. the Marq, 
of Bute, dted in the next chapter, 
where it appears ^tii JSre^engmes 
would pass under a bequest of tkingt 



m ike nature of personal estate* 
5Ves.sis, llVes.657. 

(d) The woiidng of mines and 
collieries is considered in equity as 
a species of trade. See 3 Atk. 864. 
Amb. S6. 7 Ves. 306. 1 Jac A 
Walk. 509. 
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the personal estate of a tenant for life or in tail, and. 
which are excepted out of the general^ rule in favor, 
of the inheritance, on the ground of public benefit and to fit- . 
and convenience, (a) These two classes of fixtures mixedpuitwwe. 
correspond, in respect of their total or partial re- 
lation to trade, to those that have been treated of 
in the preceding chapter of this work, as removable 
between landlord and tenant. The general nature of 
such erections has been already explained ; and it 
will not therefore be necessary to enter into a more 
particular account of them on the present occasion. 
It will be sufficient to refer the reader to the first 
and third sections of the second chapter; in the 
former of which, general cases of trade fixtures 
have been investigated ; and in the latter, those 
mixed cases in which trade and the profits of land 
are combined. 

Considerinir the few occasions on which the claims Extent of the 

° executors 

of tenant for life or in tail have come before the privilege. 
Courts, it is almost impossible to point out how far ^ 
the constructianf magnitude^ and mode of annexation 
of an article may affect the right of the executor to 
take it as part of the personal estate* An attentive 
examination of the grounds of decision in the two 
cases above cited, Laxvton y. Lawton^ and Lord Dud^ 



(a) Lord EUenborough treats these Lord Hardwicke speaks in his judg- 

exceptions as resting on the ground, ments of the encouragement to be 

that trade is a matter of ti personal afforded to tenants for life, &<?. in 

nature ; and, therefore, whatever is the general imprwemeni of their es- 

accessary to trade ought itself to tates. See ante, p. 24. And see per 

be deemed personalty. See ante. Lord Mansfield, in Lawion v. Lauf 

p. 97. It should be noticed also, that ton, ub. sup. 
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kj/ Vr Lord Warde^ will a£ford the best criterion for 
determining this question* 



Affected by 
t^Gonstruc- 
txoujkc. of 
the article. 



And upon this it is to be observed, that in the ap- 
plication of the general principle as recognized in 
those cases, the particular state of the facts was much 
relied upon by the Court. For, although the con- 
sideration of trade^ as conducing to the public bene* 
fit, was the substantial ground upon which the fire* 
engines were deemed personalty, yet Lord Hardwicke 
mentions several other reasons in support of the exe- 
cutor's claim. Thus he adverts to the nature of the 
engines, as being moveable chattels in gross or in part 
before they were put up ; and he compares them in 
this respect to the ordinary utensils of a brewhouse. 

By the injury In answer to an objection as to the injury the inherit- 
to the inhen- ., ^., ,. , .j/»^i 

ance would sustain m bemg depnved or the erec- 
tions, he relies on the circumstance that the colliery 
could be enjoyed without them ; so that it was only 
a question of mqjtis and nUnuSj whether it was more 
or less convenient for the collieries. He admits, also, 
that it is a general maxim, that the principal thing 
shall not be destroyed by taking away the accessary ; 
and says that it did not afiect the question hefore 
him, because the engines were the principal, and the 
walls and sheds over them the accessaries* (a) Lord 
Hardwicke, therefore, seems to consider, that if the 
removal of the erections would have occasioned any 
substantial damage to the estate, or if they had been 
so far essential to the enjoyment of the land, that the 



tance. 



(a) It had been objected in ai^- ought not to be injured by taking 
menty that as the fire-engines were away the accessorial engines, 
annexed to certain sheds, the sheds 
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inheritance could not have subsisted without them, 
the executor would not have been entitled to them, * 
but they must have gone to the remainder-man as 
parcel of the freehold. 

It may be observed in the next place, that in de- Analogy of 
termining whether an article is part of the real or per- tween'oSier' 
sonal estate of the tenant for life or in tail, it may be P*^®^ 
useful to consider the analogy of cases that have 
been decided between other piuties. In resolving 
questions of fixtures according to this method, it is 
very necessary to attend to a distinction which is 
supposed to exist, as to the degree of favor with which 
the law regards the claims of some individuals over 
those of others. Frequent allusion has been made 
to this distinction in the course of the work. And 
fis it appears from the decisions, that the claims now 
under consideration, have been contrasted, on the 
one hand, with those of the ejpecutors of tenants in 
j^e, and on the other, with those of a common 
tenant Jar years, the present seems a convenient op« 
portunity for noticing the i)pinions that are enter- 
tained upon this subject. 

There is no doubt, that the personal represent- Analogy of 
atives of tenant for life or in tail, would have at tween^heir and 
least the same privilege in removing fixtures against ®*®^"'®'' 
the remainder-man or reversioner, that the personal 
representatives pf the deceased owner in fee have 
against the heir. For in the case of executor and 
heir, the rule is said to obtain with the most rigor 
in favor of the real estate ; and the case of tenant 
for Kfe or in tail has been called an " intermediate^* 
one, between that of heir and executori and that of 

I 2 
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landlord and tenant, (a) And accordingly, it seems 
' to be generally understood, that any determination 
in favor of an executor against an heir, will suj^ort 
a similar claim between whatever parties it may 
arise. 

Anaiosy of With respect to inferences to be drawn from the 

decisions be- _ _ - ^ . . . . 

tween landlord dcclsions in favor of a tenant jor years, it is certainly 
tenant. ^ remark oflen met with in the judgments of the 
Courts, that questions relating to fixtures between 
the representatives of tenants for life or in tail and 
the remainder-man, are to be construed less libe- 
rally than in the case of a common tenant and his 
landlord. (&) There does not, however, appear to 
be any case, the determination of which has pro- 
ceeded upon a known or recognized distinction be- 
tween these parties. For it cannot, upon authority, 
be a6Srmed of any specific article, that it is remov- 
able as between landlord and tenant, but that it is 
not removable as between tenant for life, and the re- 
mainder-man. Lord Hardwicke seems to treat the 
two classes much in the same light, considering their 
claims to be founded on similar reasons. And, al- 
though he says that the case of a tenant for life is not 
quite so strong as that of a common tenant, yet many 
of his arguments are drawn from the close analogy 
between them. So Lord Mansfield appears to con- 
sider that the rule in respect of trade holds equally in 
the one case as in the other. And even in Elwes v. 
MaWf where the distinction is most pointedly laid 

i 

(a) See this rule applied by Lord (b) 2 East, 91. S East, 51. 
Hardwicke to the case of the cyder- 
mill, ante, p. ill. 
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down, the explanation which Lord Ellenborough gives 
of the leading decisions relating to fixtures, proceeds 
upon a principle that is alike applicable . to . every 
description of claimants, (a) However, as this disr 
tinction has been so often noticed by high authori- 
ties, it would not be safe to disrjegard it in practice. 
And this general observation may be offered on. the 
subject : — that although every thing which belongs 
to the representative of a tenant for life or in .tail, on 
the ground of its relation to trade, may be cour 
sidered d fortiori removable by a tenant against his 
landlord, a decision between these latter parties 
must not be relied upon as forming a conclusive 
ground of determination, where the claims of. the 
former individuals are in question. Nevertheless, 
from the analogy that prevails between the two 
classes, it will always be found useful, in deter- 
mining the rights of tenant for life or in tail, to 
consult any corresponding cases that may have been 
decided between a common tenant and his landlord. 

There does not appear to be any reason assigned Particular 
in the judgments of the Courts, why the general rule fovored. 
of law should be construed most strictly in the case 
of heir and executor, and most liberally in the case 
of a common tenant. And it is less easy to account 
for this distinction, because the right to. fixtures ap- 
pears to be founded on principles which have no 
reference whatever to . the situation of the different 
claimants. Perhaps, in addition to the known par- 
tiality of the law towards the interests of the ieir, 



(a) See atUef p. 26. 
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tbe reason may have been, that the Courts consider- 
ed that it was not equally necessary to relax the ge* 
neral rule in respect of each description of claimants ; 
and that the objects of public policy might be attained 
by a slighter deviation from the ancient strictness 
where one class of individuals was concerned, than 
in the case of others. For, as there is no community 
of interest in respect of fixtures between a tenant 
and his landlord, the tenant would generally be 
deterred from making expensive improvements for 
the benefit of his trade, if he were compelled to 
leave them at the end of his term. Whereas the 
interest of a tenant for life is not unfrequently, (as 
in family settlements,) closely connected with that 
of the remainder-man. And in the case of a tenant 
in fee, the question is merely one of real or personal 
assets ; and whether the property after his death is 
transferred to his r^al or his personal representative, 
is a consideration which probably would not at all 
influence him in making annexations to his freehold. 

General ob- The practical inference to be deduced from the 

observations in the foregoing pages is, that in ascer- 
taining whether a particular article set up in relation 
to trade, forms part of the personal estate of tenant 
for life or in tail, the first inquiry will be, whether it 
is governed by the case of the fire-engines, or that of 
the cyder-mill decided between the executor and 
the heir of the deceased owner in fee. The analogy of 
the difierent cases between landlord and tenant may 
next be resorted to, but with that caution, which it 
has been seen, is necessary on such occasions. In 
every instance, the general principles of trade fixtures, 

20 
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as they apply to each class of individuals, must be 
borne in mind. Moreover, the consideration of 
custom must not be overlooked. And, lastly, regard 
must be paid to those circumstances arising out of 
each particular case which are alluded to in the €0ii«j 
eluding part of the first section of the preceding 
chapter. For it appears from Lord Hardwicke's pb- 
servations upon this subject, that the question whe- 
ther part of the real or the personal assets, may be 
affected by the nature and construction of the article, 
its value to the inheritance, and the injtcn/ its removal 
will cause to the estate, (a) 

It is not unreasonable to expect, that,, at the present 
day, a decision of the Courts would carry the relax- 
ation in favor of the personal estate further than to 
the removal of mere machinery, like the fire-engines 
before Lord Hardwicke. For in the time of Lord 
Hardwicke, Poolers case was the only reported autho- 
rity which expressly recognized the exception in re- 
spect of trade fixtures. Whereas, since that period, 
the general principle of the exception has been gra- 
dually extended, and has been acted upon by the 
Courts with increasing liberality. 

(a) It is presumed that the execu- guilty of neglect in takingthem away,' 

tor will have a feofoitadilr time for the it would amount to an abandon- 

removal of fixtures after the death of ment of them ; or whether, as far at 

his testator. Vide 29 £d. 4. p. 27. respects ^the claim of the executor, 

Cro. Jac. 204. A question, however, the property will not always continue, 

might arise, whether if he should be in the nature of personalty. 
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SECTION II. 

» 

Of ^ Right of the Personal Representatives of Tenant 
for Life or in Tail^ in respect qf Fixtures put up for 
Ornament or Convenience. 

In the preceding section it was observed, that the 
only cases relating to fixtures put up by tenants for 
life, or tenants in tail, were those ofLawton v. Lawton, 
and Lord Dudley v. Lord Warde ; and these, it has 
been shewn, were decided upon the ground of an 
exception in favor of trade. It seems, however, that 
besides trade erections, there are articles of another 
description, which, though fixed to the freehold, may 
be considered in the nature of personal estate ; viz. 
matters of ornament and convenience. 

Matters of . The right of the personal representative of tenant 

^^|^JJ2?^' ^ ^^^ 1*^^ ^^ ^^ ^^^^ *^ ^^^ away matters of ornament 
estate. qj. convenience, is to be inferred from the circum- 

stance, that fixtures of this description have been 
allowed to form part of the personal estate of a de- 
ceased tenant in fee. This inference is warranted by 
the rule laid down in the preceding section, (a) And 
it will be recollected, that a similar mode of reason- 
ing was used in investigating the claims of a common 
tenant against his landlord, where, perhaps, the 
analogy is not quite so direct as in the present case. 

(a) See ante, p. 1 1 5. 
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It will not, however, be found, that the ckims of Tapcrtiy. Fur- 
the personal representatives of tenant for life or in !s^.^* 
tail, in matters of ornament, &c. can be carried to any 
great extent upon the authority of decisions between 
heir and executor. For, on. referring to the cases 
cited in chap. iv. sect. 9., it appears, that the articles 
which an executor of a tenant in fee has been held 
entitled to take, as part of the personal estate, con- 
sist merely of hangings^ glasses, and tapestry nailed 
to the walls of a house, furnaces, grates^ iron hacks 
to chimnies, and such like, (a) According to these 
instances, the privilege seems to be confined to things 
which subsist as complete chattels in themselves, and 
which, having been put up as mere ornamental fur- 
niture, or for temporary domestic convenience, are 
not united to the fabric of the house by any perma- 
nent or substantial annexation. 

It is very questionable whether it would be safe to Analogy of 

decisions m> 

conclude, that a matter of ornament put up by a tween land- 
tenant for life, &c. might be claimed as personalty i^nt.^ 
by his executor, on the ground that it would be a 
removable fixture, as between landlord and tenant. 
Upon this subject the reader will find some observ- 
ations in the concluding part of the last section ; and 
he will collect from thence how far the decisions in 
favor of a common tenant may be applied to questions 
between tenants for life, &c. and those in remainder. 
It would seem, indeed, from some expressions of Lord 
Hardwicke and Lord Mansfield, mentioned on a 



(a) See the cases of Sqider v. Harvey, Str. 1141., and Beck ?. Re^ 
Mtyer, 2 Freem. 249. Harvey v. -boufi 1 P* Wms. 94. 
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former occasioD (a), that these Judges were disponed 
to give a verj liberal construction to the privilege of 
the personal representative ; for they appear to con- 
sider thM he is entitled to remove things which have 
been put up for the general improvement of the 
estate. There is^ however, no instance in which the 
Courts have acted upon this principle : and it would 
by no means be safe to rely upon it in any practical 
question. 

^!y^n^ In the absence, therefore, of direct authority upon 

the subject, cases respecting the right of the per- 
sonal representatives to things set up by tenants for 
life or in tail, which cannot be brought within the 
class of trade fixtures, must in general be left to be 
inferred from determinations between the heir and 
executor of the owner in fee. And where none of 
those determinations are in point, the question 
whether part of the real or personal estate, must be 
tried with reference to the general principles on 
which the exception in favor of matters of ornament 
has been allowed in other cases. It will always, how- 
ever, be material in the practical application of those 
principles, to take into consideration the manner in 
which the article is constructed and affixed, and the 
injury which may be occasioned to the reversionary 
interest by its removal (A) 



(a) See ante, p. 1 15. en notis. (&) See the observations in the 

concluding part of tecL 4. of chap, s. 
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SECTION III. 

Of tiie Rights qf Tenants for Life or in TaiU during 
their Lives, in respect qf Fixtures. 

« 

The two former sections have treated of the right 
of property in fixtures after the death of a tenant for 
life, or a tenant in tail : and the rules laid down 
were intended to apply only to the claims of the 
pensonal representatives of those individuals, as against 
the party who has succeeded to the estate in re- 
version. But it might be useful to inquire what are 
the privileges of the tenants themselves in respect of 
things they annex to their own freehold ; and to dis- 
tinguish between the powers they possess from the 
general principles of tenure as incident to their estates, 
and those which they derive under the law of fixtures,. 

And first, with respect to a tenant in tail. There can Right of 
be no doubt that a tenant in tail, by reason of the na- ^*'^*^ "* \ 
twre qfhis estate, and independently of the law of fix- 
tures, may remove whatever he has affixed to the pre- 
mises, without reference either to the mode of its an- 
nexation, or tlie purpose for which it was put up. For 
a tenant in tail may commit every kind of waste ; and 
a court of equity will in no case whatsoever restrain . 
him by injunction, (a) The same observation holds 
in the case of the grantee of tenant in tail ; and if 
there be subsequent grantees, it applies to them 

(a) Perkios, s. j8. Cas. Temp. And lec 1 Cru. Dig. Tit. 3. ch< i. 
Talb. 16. 2 Vern. 251. 3 Mad. 532. sect. 52. 
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mUerme. 



Tenant for 
life withaui 



also, (a) The tenant in tail, however, must exercise 
his powers during the continuance of his estate; for at 
the instant of his death they cease (b) ; and the right 
which survives to his personal representative, under 
the law of fixtures, is of a very inferior nature. 

Secondly, with respect to a tenant for /j/^,— although 
in general he is not permitted to commit waste of 
any kind, but is always impeachable for it, unless 
the contrary is provided by positive limitation (c), 
yet, by inference from the right which it has been 
seen is possessed by his executor after his death, it 
must be concluded that he is entitled during his life, 
to remove the same description of things that his 
executor might claim as part of the personal estate. 
And since the tenant for life is punishable for every 
act of waste, it is apparent that his title to sever a 
thing from the freehold cannot arise from a power 
incident to his estate^ but accrues to him by virtue of 
the law of fixtures only. 

By the same mode of reasoning it may be inferred, 
that if a person is tenant pour auter vie^ he will have 
all the rights after the death of cesttd que vie^ that 
his own executor would have if he were tenant for 
his own life. 

But if the tenant for life Holds his estate without 
impeachment qf waste^ his situation is altogether dif- 
ferent. For in this case his powers are much more 
extensive^ and, like those of tenant in tail, arise . 
merely out of his estate. So that, whenever he 



(a) 3 Leon. 121. 7 Bac. Abr. 36a 
(^) €ru. Dig. M tup. 



(c) 1 Cm. Dig. Tit. 9. ch. S. 
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severs a thing from the freehold, he must be con- 
sidered to do it by virtue of a right quite inde- 
pendent of the law of fixtures. Still, however, the 
interest of tenant without impeachment so far differs 
from that of tenant in tail, that if a case may be sup- 
posed where the removal of an erection put up by the 
tenant himself, would, from its circumstances, amount 
to an act of maUcibus waste or destruction, it is 
conceived that he would not be allowed to take it 
away, (a) 

The distinction between the rights which belong 
to a tenant from not being impeachable for waste, 
and those which he derives from the law of fixtures, 
is thus pointed out by Lord Holt. He observes, in . 
Poole's case (J), (in reference to the taking of fixtures 
in execution,) that the case of tenant for years with- 
out impeachment, is not like that of a common 
tenant. In the forrper case, he allowed the sheriff 
could not cut down and sell, though the tenant 
might } and the reason was, because in that case the 
tenant had only a bare power without an interest : but 
a common tenant has an interest as well as a power, 
as tenant for years has in standing corn, in which 
case the sheriff can cut down and sell. 



(tf) Tfi^e have been many import- O^Jffrien, Amb. 107. Strathmore v. 

ant decisions apon the restraints im- Bowes^ 9 Br. Rqp. 88. Marq. Doum' 

posed iii Chancety, on the clause sMre v. Lord Sandsy 6 Ves. 107. 

" without impeachment of waste,** Lord Tamworth v. Lord Ferrers, 

See VoTie v. Lord Bernard, 8 Vern. 6 Ves. 419. JDa^ v. Merry, 16 Ves. 

738. S. C. Prec. Ch. 454. 1 £q. 375, See also 1 Br. Rep. 166. s Atk. 

Ab. 399. 1 Saik. 161. RoU y. So- 383. 16 Ves. 185. 1 T. R. 56. Com. 

mernUe, S £q. Ab. 759. Packington Dig. Tit Chancery, D. 1 1 . 

V. Packington, 3 Atk. 916. AHon ,.(b) 1 ,Salk. 568. 
V. Aston, 1 Ves. 264.- O^Brien y. 
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Tematapres The Tights of a tenant in tail after possiiiU^ qf 
^ ^' issue eJctincU in removing, things a£5[xed to the free- 

lidids may be considered as being the same as those 
of a tenant for life without impeachment of waste, (a) 
Though the grantee of tenant in tail apres possibittty^ 
is in the situation of a bare tenant for life. (&) 

Tenant by the A tenant by the curtesy is punishable for waste, 
cwrtenf. jjj^^ ^ commou tenant for life. So likewise is a 

tenant in dower, (c) Therefore, the rights of these 
parties in fixtures will resemble those which belong 
to tenants for life. 

Rights of From comparing the rightsenjoyed by the owners of 

tbe^^^u- these several interests and by their personal represent- 
ton compared, ^tives it may be seen, that the privilege of removing 
fixtures after the determination of the particular 
estate^ does not arise out of the principle, that what- 
ever a testator might have removed in his life-time, 
his executor is entitled to remove after his death. For 
it has been shewn, that the rights of tenants in tail, 
and tenants for life, differ both in nature and degree ; 
whereas the rights of their executors are in all re- 
spects similar. The distinction seems to be, that 
in the case of tenant in tail or tenant without im- 
peachment of waste, the testator removes articles 
affixed to the freehold simply by reason of a power 
incident to an estate in land ; whereas the right of the 
executor is communicated to him by the law with a 

m 

view to public benefit and convenience. The analogy 

(a) 4 Co. 63. 11 Co. 79. 1 Roll. Ab. 757. Com. Dig.Chanc J^.u. 
Rep. 177. 15 Ves. 419. 450. 3 Doct. Stud. Dial. 3. cb. l. 
Freem. &z, 278. 2 Show. 69. 3 £q. {h\ 5 Leon, 841. Co. Lit. 88. a. 

(e) 3 Inst. 145. 501. SS5, 
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of the doctrine of emblements, which is frequently of 
use in explaining the law of fixtures, seems, in this 
instance, calculated to mislead. 

Many legal inferences of a curious nature appear to 
result from the comparison here suggested. Thus, 
in respect of the rights of the executor of a tenant 
in tail: — it is apprehended, that if his testator 
leaves issue in tail, the executor will not be en- 
titled to greater privileges as to fixtures against 
the heir in tail, than the executor of tenant in fee 
simple may be found to have against the heir in 
fee } although the heir in tail takes per formam 
dani. Consequently, the right of the executor of a 
tenant in tail may vary according as it is opposed to 
that of the heir in tail, or to that of the remainder* - 
man and reversioner. That is to say, if there be any 
difference between the right of an executor against 
the heir in fee simple and the right of an executor 
of tenant in tail against the remainder-man and re- 
versioner, the same difference will be found between 
the right of the executor of tenant in tail against the 
issue in tail, and that of the executor of tenant in 
tail against the remainder-man and reversioner. It 
would not, however, be proper to enter further into 
questiona of this nature, since the legal authorities 
appear to be wholly silent upon them. The chief 
object of the present section has been to illus- 
trate the principles laid down in the first chapter of 
the work ; and it is obvious that this illustration could 
not have been offered at an earlier period, nor until 
the rights of the different claimants had been fully 
developed. 
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SECTION IV. 

Of the Right to FiMures put up by Ecclesiastical 
Persons : and herein of Dilapidations. 



Removal of 
fixtures b^ 
eccleuastical 
penonf. 



Their rights 
similar to 
those of te- 
nants for life, 



May remoye 
hangings, 
grates, &c. 



To this chapter may, perhaps^ most conveniently be 
referred another description of cases, in which the 
right of removing property annexed to land occa- 
sionally comes in question ; and this is in the instance 
of persons holding ecclesiastical benefices. 

The claims arising between these persons and their 
successors, in respect of annexations made by them 
to the freehold, seem very nearly to resemble those 
which have been the subject of the preceding sec- 
tions. And, accordingly. Bishop Gibson in his 
Codex (a), in treating of dilapidations, refers to the 
cases of Beck v. Rebort\ Cave v. Cave^ and Herlaken' 
den's case, which have frequently been cited in this 
treatise. And he says, that " he sets them down as 
parallel to the disputes which sometimes happen 
between succeeding incumbents and executors of 
*^ their predecessors, a$ to what may or may not be 
*< taken away, and how far the taking of them away 
*< shall be accounted dilapidation." 

The questions generally in dispute between eccle- 
siastical persons, relate to matters of ornament or 
convenience erected in the parsonage-house, &c. by 
the resident incumbent. And, with respect to things 



«< 



(( 



(a) Gibson's Cod. Jur. Eccl. p. 752. 
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of this description, it is laid down by the author of 
the Ecclesiastical Law ; (a) '* If an incumbent enter 
** upon a parsonage*house, in which there are hangn 
^^ ingSf grates^ iron-backs to ckmnies^ and such lik^ 
'< not put there by the last incumbent, but which 
*< have gone from successor to successor, the execu* 
<* tor of the last incumbent shall not have them, but 
*< it seemeth they shall continue in the nature of 
'^ heir looms : but if the last incumbent fixed them 
** there only for his own convenience, it seemeth 
" that they shall be deemed as furniture or house- 
** hold goods, and shall go to his executor." 

It may therefore, it is conceived, be laid dowq, 
that an incumbent or his executor will in general be 
entitled to fixtures of the same description as those 
which form part of the personal estate of a deceased 
tepant for life, and which have been described in the 
second section of this chapter. 

The ornaments of a bishop's chapel are considered Ornaments of 
by the law as in a manner fixed to the realty, and in pel do not 
the nature of heir-looms* And on the vacancy of ^ j^^JJo?* 
see they pass to the succeeding bishop, and do not 
belong to the executors of the deceased party, aa in 
the case of other chattels, the property of a sole cor- 
poration. (&) 

Where an incumbent voluntarily determines his Removal nfufr 
own interest, either by accepting a benefice, or by 5^|«"^®"» 
resignation, it may be concluded that he would not 

(a) Burnet Bed Law, p. 804. (hst (5) Bishop of CarRdi^s case. Year- 
edition.) book, si Edw.8. 48. CorvetCt case. 

It Rep. 109. 
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be allowed afterwards- to remove his fixtures*. On 
the same principle that he is not in such a case 
entitled to emblements, (a) Perhaps, however, it may 
be thought, that the right of removal would not be 
altogether abandoned until the possession of the fix- 
tures is actually relinquished ; in conformity with 
the doctrine laid down in the case of Penton v. jRo- 
hartj as explained in a former chapter, (b) 

Dilapidatioiii. Dilapidations are a kind of ecclesiastical waste ; 

and the remedy is in its nature similar to that pro- 
vided against the owners of particular estates. For 
bishops, rectors, parsons, vicars, and other eccle- 
siastical persons are considered in questions respect- 
ing the waste of lands which they holdjwr^ ecclesicey 
as tenants for life, (c) 

Remedy for, An action lies for dilapidations in the spiritual 
wlom. '**"^* courts by the canon law (d) ; and at the common 

law upon the custom of the realm (e) : though the 
right to sue in the temporal courts was not settled 
till the case of Jones v. Hill^ (3 Leving, g68. 
Carth, 224. S. C.) The action may be brought by 
the successor against the predecessor, if living, or 
if dead, then against his executor. 

Party suing But if the successor have not the legal estate in 

roust have the o 

le^ esute. the parson age-house, lands, &c. he cannot bring an 

(a) Bvlwer v. Btdwer, 8 Barn. & \e) Lil. Ent. 21. 67. 68. 2 T. R. 
Aid. 470. See j»orf, Ch. I v. 650. S Bl. Com. 91. It is said 

(b) See ante, p. 88. also to be good cause of deprivation 

(c) 2 Roll. Ab. 815. Roll. Rep. if an ecclesiastical person dilapidates 
86. Amb. 176. 2 Atk. 217. the patrimony of the church. 5 Bl. 
. {d) Respecting the proceedings in Com. ubi iupra, Degge, pt. 1 . c. 6. 
the ecclesiastical court see Gibson's p. 92. 

Code3ty75l, et seq. 1499, et seq., 
and 3 BL Com. 91. 
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action for dilapidations, (a) If, however, the suc- 
cessor, being entitled to the legal estate, is put into 
possession of a part of the glebe, it is equivalent to 
ai> induction into the whole. (6) 

A prebendary, or his personal representative, is Prebendary, 
liable to the successor for the waste of a prebendal ^"^ 
house, (c) So also a sequestrator may be sued for 
dilapidations, (rf) 

An action for dilapidations lies by the succeeding Vicar accept- 

. 1 • 1 11^1- 1 log a benefice. 

Vicar against his predecessor, who, by taking a bene- 
fice, had lost his vicarage, (e) 

But it has been held, that a curate appointed by Curate with- 

., . .. ,,, ji_ii_ i_t-«i. i^a^ out institution 

the impropriator, and licensed by the archbishop, but or induction. 
not instituted or inducted, is not liable to be sued 
for dilapidations, (f^ 

The examples here offered will be sufiicient to 
point out the general doctrine of the law of dilapi- 
dations. And for farther information on the subject, 
the reader is referred to the authorities cited in 
the notes, (g) 



(a) Wright ?. Smithies, 10 East, Inn Library. Stillingfleet's £ccle- 
409. Browne v. Ramden, 8 Taunt, siastical Cases, part. 1, p. 60. et seq. 
559. S B. Moore, 612. S.C. Degge's Parson's Counsellor, by El- 

(b) Buliver v. Bttltoer, 9 Barn. & lis, p. 154., et seq. Watson's Com- 
Aid. 470. plete Incumbent, p. S99. Gibson'« 

(c) RadcUffe v. B^Oyley, 2 T. R. Codex, 751, et seq. Bum's Ecde- 
630. siastical Law, Dilapidations. Woode- 

{d) Hubbard v. Beckford, 2 Hag. son's Vin. Lect. toI. iii. 205. And see 

Consist. Rep. 307. Whinfield v. Wat- stat. 13 Eliz. c. 10. 14£liz. ell. 17 

Artftf, 2 Philiimore's Rep. 1. Geo. 3. c.53. 57 Geo. 3.C.99. See 

(e) Vin. Abr. Dilapidations. also as to proceedings for waste, and 

if) Pawleyy, Wiseman, 3 Keb. 614. by prohibition and injunction, in the 

(g) Viner's Abrid. Dilapidations, second part of this work. 

with Seijt. Hill's notes, in Lincoln's 
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CHAPTER IV. 

OF THE RIGHT TO FIXTURES BETWEEN HEIR AND EXE- 
CUTOR. AND HEREIN OF CHARTERS, HEIR-LOOMS, 

EMBLEMENTS, &C. 



Section 1. Of the Right of the Executor to Fixtures put up 

for Trade, or for Trade combined with other 
Objects. 

iSKCTioN 2* Of the Right of the Executor to Fixtures put up 

for Ornament or Convenience. 

Section S. Of Charters, Heir- Looms, Emblements, &c. 



Section L 

Of the Right of the Ea^ecutor to Fistures put up for 
Trade^ or for Trade combined with other Objects. 

Fixtures be- The third class of persons, according to the division 
SS'^ctor. proposed at the beginning of the second chapter, 

is that of the personal representative and the heir of 
a tenant in fee : and the respective claims of these 
individuals in things affixed to the freehold, remains 
now to be considered. The simple inquiry is this : 
If the owner of the inheritance annexes a personal 
chattel to the soil, in whom will the right of property 
in it vest afler his decease ; in his personal repre- 
sentative, or in the heir who takes the inheritance 
in the land ? 
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There appears to be more uncertainty in tbd doo 
trine of fixtures, as it applies to the case of heir and 
executor, than to that of any other class of persons. 
And as the diflSculty seemi^ in this instance to relate, 
not merely to the extent of the executor's right, but 
to the existence of the right itself, it may be proper, 
before proceeding to an examination of the cases, to. 
consider the early opinions upon this subject, with 
more attention than was thought necessary on former 
occasions. 

In the early periods of the law, it was considered Ancient autho- 
an inflexible rule, that whatever was affixed to the "'^^^ 
freehold should descend to the heir as parcel of the 
inheritance. On referring to the authorities, it will 
be found that so long ago as in the reign of Henry VII. 
questions between the executor and the heir, as to 
things set up by the owner in fee, came before the 
courts ; and it was then clearly laid down, that the 
executor was not entitled to any thing that was con- 
nected with the testator's freehold. 

Thus, in the year-book 20 Hen. 7» c. 13., trespass 
was brought by the heir against the executors for 
taking away a furnace fixed with mortar to the free- 
hold. And the court held that the taking by the 
executors was tortious. 

In another case, in the Year-book 21 Hen. 7. c. 26. 
an action was brought against an executor for remov- 
ing a furnace which was not fixed to the waUs, but 
to the middle of a house. On this occasion the court 
thought that the circumstance of the annexation 
being only to the earth, would not support the exe- 

K S 
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cutor's claim to the furnace, though it might give a 
lessee a right to it. They held, therefore, that thQ 
furnace belonged to the heir, and that the action* 
well lay by him. And it was said by Kingsmil J. 
that the furnace, after it is fixed to the freehold, is 
incident to, and becomes parcel of the freehold ; 
and that the heir should have posts fixed to the 
ground by the ancestor ; and so of vats fixed in a 
brewhouse or dye-house : for " when they are fixed 
they are for the continual profit of the house ; and 
therefore it is more reasonable that the heir should 
have them, ^o whom the freehold to which they are 
joined belongs, than the executors, who have nothing 
to do with the freehold.*' And Reid, C. J. observed, 
" The executors shall have all manner of chattels 
which were their testator's ; but it is where they are 
properly in the nature of chattels ; therefore here, 
when this furnace is fixed, it is, as it were, a thing 
of a higher nature, and in a manner is made incident 
to this, as in the case put of tables dormant, ' the 
heir shall have them, and not the executor : and for 
this reason, that when they are joined to the inherit- 
ance, it is agreeable to reason that they should pass 
with the inheritance." 

The same principle appears to have governed the 
decision of a case reported in Keihsoey (88.) Hil T. 
22 H. 7. And see the Year-book 8 Hen. 7. 12. 
Owen 71. Cro. Jac. 129. 4 Rep. 63, 64. (a) 

(a) Vide also Br. Ab. Tit. Chattels, fixed. But it is not a perfect house 
pi. 7. (citing the above cases.) «* The without them. The contrary oi glass, 
same law of paling, and windows, and for the executor shall have this : for 
posts or doors of a house, they shall the house is perfect without the 
£0 to the heir^ and yet they are not ' gUus. Per Pollard, quod turn /uU 
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The several early text-writers, who have treated Text writers. 
of the claims of the heir and executor, express 
themselves in exact conformity with these cases. In 
Swinburne's Treatise of Wills (a), the author, in 
stating what matters are to be put into the in- 
ventory of the executor, observes, that " glass, 
annexed to the windows of the house, is parcel of 
the inheritance, and the executor shall not have it. 
The like may be concluded of wainscot, howsoever 
it may be affixed ; and if the executors should re- 
move it, they are punishable for the same. And not 
only glass and wainscot, but any other such like 
things affixed to the freehold, or to the ground with 
mortar and stone : as tables dormant, leads, bayes, 
mangers, &c., for these belong to the heir, and not 
to the executor.*' 

In Shepherd's Touchstone (i) it is said that an 
executor or administrator " shall not have the inci- 
dents of a hotise, as glass, doors, wainscot, and the 
like, no more than the house itself; nor pales, walls, 
staulks," &c. And again, " tables dormant, furnaces 
of lead and brass, and vats in a brew and dyehouse, 
standing and fastened to the walls, or standing in or 
fastened to the ground in the middle of the house, 
(though fastened to no wall) ; a copper or lead fixed 
to the house ; the doors within and without that are 



negeUttm.'" See also Br. Ab. Tit. have it. 4 Co. 64. HertakendetCs 

£x;e<^utore, 95. ; and RolPs Ab. 819. case. Went Of. £x: 69. 

Of glauy Lord Coke observes, that (a) Pt. 6. s. 7. p. 758, (7 £d.) id. 

waste may be committed of it, for it S56. And see Godolphin's Orp. Leg« 

is parcel of the house, and shall de- Pt. 2. c. 14. Law of Test. 580. 

scend as parcel of the inheritance to {Jb) P. 469, 470. 

the heir, and the executors shall not 

K 4 
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bfltjigiDg aad serving to any part of the house^ shall 
not go to the executor or^administrator to be divided 
and sold from the house, albeit the executor or ad-* 
ministrator have a lease for years of the house^ and 
by that means hath the house also. £ut if the glass 
be from the windows, or there be wainscot loose) 
or doors more than are used, that are not hanging 
or the like, these things shall go to the executor or 
administrator/' 

The same doctrine is laid down in Wentworth*s 
Office of Executors, (/i) And among other things, 
mill-stones, anvils, doors, keys, and window-shutters 
are enumerated, of which it is said, none of these 
be chattels, but parcel of the freehold, or thereunto 
pertaining, and therefore shall not go to the ex- 
ecutors. 

So in Noy's Treatise (b) ; ** The heir shall have 
not only the glass and wainscot, but any other of 
such like things affixed to the freehold or ground, 
as tables, dormants, furnaces, vats in the brewhouse 
or dyehouse.** Again, " All chattels shall go to the 
executor, as vats and furnaces, fixed in a brewhouse 
or dyehouse by the lessee, but if they be fixed by 
tenant in fee, the heir shall have them." 

In authorities of later date, the rule is laid down 
with the same' degree of strictness. Thus, in Comyn's 
Digest (c), it is said, that goods and chattels annexed 
to the freehold go to the heir, as the glass in a 
window, the doors and locks of a house. And the 

(a) P. 62. This and the work last (b) Pp. 939. and 144. 9th Ed. 
cited are attributed to the same au- (e) Tit. Biens, B. 
thor, Mr. Justice Doddridge. 
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author refers to several of the foregoing cases. See 
also S Bac* Ab^ 03. and 11 Vin. Ah. 166« to the same 
efiect. 

Sir Michael Forster, in his Report of Crown Cases, 
in discussing the question whether a cupboard or 
chest let into a wall is so far a part of the house, as to 
make the breaking it open to be burglary at common 
law, or an offence within the statutes respecting 
housebreaking, considers that in general the annexa* 
tion of articles of this description makes them part 
of the freehold, and the property of the heir ; though 
the rule in criminal cases is otherwise, in Jwoorem 
vikF. He says, ** with regard to cupboards, presses^ 
lockers, and other fixtures of the like kind, I think 
we must, in favor of life, distinguish between cases 
relative to mere property, and such wherein life is 
concerned* In question between the heir or devisee 
and the executor, those fixtures may with propriety 
enough be considered as annexed to and parts of the 
freehold. The law will presum,e that it was the 
intention of the owner under whose bounty the exe* 
cutor claimeth, that they should be so considered } 
to the end that the house might remain to those, who, 
by operation of law or by his bequest, should become 
entitled to it, in the same plight he put it, or should 
leave it, entire and undefaced. But in capital cases 
I am of opinion that such fixtures which merely sup- 
ply the place of chests, and other ordinary utensils 
of household, should be considered in no other light 
than as mere moveables partaking of the nature of" 
those utensils, and adapted to the same use/' (a) 

(«) Cr. Cas. 109. 
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Fire-engines 
in collieries. 



FisEtures for 
trade and 
o^er object! 
combined. 



It appears* however^ to establish a general prindplef 
that erections for the purpose of trade may be re- 
moved by the executor as part of the owner's per- 
sonal assets. Lord Hardwicke and Lord Ellen- 
borough seem to have been of this opinion. For 
in Lawton v. Lawton^ Lord Hardwicke said ex- 
pressly, in reference to the fire-engines in collieries, 
" I think even between ancestor and heir, it 
<< would be very hard that such things should 
" go in every instance to the heir/* And Lord 
Ellenborough, in a case which will presently be 
noticed, appears to have considered, that the question 
whether the property in dispute was part of the real 
or the personal estate, depended on the point whether 
it was properly accessary to the realty, or was the 
means or instrument of carrying on a trade. And 
although the reasons assigned by these learned judges 
for the exception in favor of trade differ in some 
respects (a), yet it may be observed that neither of 
them intimate that the principle of the exception 
is less applicable to the case of ancestor and heir 
than of any other parties. 

But there is a further inference to be drawn from 
the decision of the cyder mill case, and the instance 
put by Lord Hardwicke of the fire engine in a col- 
liery : viz. that the executor is entitled to remove 



things used for the working of 
his collieries, and wfnt^ might be 
deemed at of the nature of personal 
estate^ to be held with the collieries. 
Under this bequest, Jire-enginee, 
(among other things) were consider- 
ed to pass. 3 Ves. 212. ll Ves. 



657. But it does not appear that 
the question as to the fire-enginat 
was viewed with reference to the law 
of fixtures, the principal point in the 
case relating to other property. 
(a) See ante, p. 26. 



CHAP. IV. § I.] TRADE FIXTURES. 141 

articles erected for a purpose ii) which trade and the 
prqfits qf land are combined. Lord Hardwicke, 
speaking of the cyder mill, says, that ^< it is an ex- 
*• tremely strong case,*' for " cyder is part qf the 
" profits qf the real estate.*^ And, according to Lord 
Ellenborough, '< it is a mixed case between enjoying 
•* the prqfits qf land and carrying on a species of 
*< trade/' It is material to attend to this circum- 
stance ; because, considered in this view, these 
.authorities point out two distinct classes of fixtures, 
which are to be deemed part of the testator's per- 
sonal estate. They are the same species of things 
as those which belong to the executors of tenants for 
life or in tail ; and which have formed the particular 
subject of discussion in the first and third sections 
of the chapter relating to landlord and tenant. It 
will not be necessary in this place to enter more at 
large into their general nature, or the principles on 
which they depend. And for further information 
upon this subject, the reader is referred to the second 
chapter of this work. 

It appears, however, that the exception in favor of Things acoet- 
the personal estate, as deduced from the cases above ^trn^^©. 
referred to, must be understood with some qualifica- ™?^abie. 
tion. For it will be seen from the following import- 
ant decision, that if the property in dispute is abso- 
lutely essential to the value and enjoyment of the 
real estate, it cannot be removed by the executor, 
but will descend to the heir as parcel of the inherit- 
ance. 

In Lawton^ executor, v. Salmon^ before Lord Mans- Sait^pant. 
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field, (E. 22. G. 3.) {a) , an action of trover was 
brought by an executor against a tenant of the heir^ 
to recover certain vessels called salt-pans^ which were 
used in salUworks^ and had been erected by the tes- 
tator in his lifetime. 

Upon a case reserved by consent, it appeared that 
the salt-pans were made of hammered iron, and 
rivetted together. They were brought in pieces, and 
might be again removed in pieces ; and they were 
not joined to the walls, but were fixed with mortar 
to the brick floor. There were furnaces under them, 
and space for the workmen to go round ; there were 
no rooms over them, but there were lodgings at the 
end of the wych-houses. It appeared also that they 
might be removed without injuring the buildings, 
though the salt-works would be of no value without 
them ; which, with them, were let for 8L per week. 

Lord Mansfield, in pronouncing the judgment of 
the Court, after referring to the cases between land- 
lord and tenant and tenant for life and remainder- 
man, proceeded thus: *^ But I cannot find that 
between heir and ejcecutor there has been any relax- 
ation of this sort, except in the case of the cyder 
mills, which is not printed at large. The present 
case is very strong. The salt spring is a valuable 
inheritance, but no profit arises from it unless there 
is a salt work, which consists of a building, &c. for 
the purpose of containing the pans, &c. which are 
fixed to the ground. The inheritance cannot be 

(a) 1 H. Bl. 260. tn ntdit, S. C. of this case in Luder on Elect, vol. 2. 
3 Atk. 15. in notit. And see the note p. 580. 
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enjoyed without them : they are accessaries neceS' 
sary to the enjoyment and use of the principal. The 
owner erected them for the benefit of the inherit- 
ance : he could never mean to give them to the 
executor, and put him to the expense of taking them 
away, without any advantage to him, who could only 
have the old materials, or a contribution from the 
heir, in lieu of them. But the heir gains 8/. per week 
by them. On the reason of the thing, therefore, and 
the intention of the testator, they must go to the 
heir. It would have been a diflPerent question if the 
springs had been let, and the tenant had been at the 
expense of erecting these salt-works : he might very 
well have said, ^ I leave the estate no worse than I 
found it.' That, as I stated before, would be for the 
encouragement and convenience of trade, and the 
benefit of the estate. For these reasons, we are all 
of opinion that the salt-pans must go to the heir.'' 

It will probably be thought that the decision of 
the court in this case is at variance with the ruling 
of Chief Baron Comyn respecting the cyder mill. 
On this account it may be proper to examine it with 
more attention. 

From the expressions used by Lord Mansfield it Cvmeoi Law 
appears, that although the right of the heir was examiucdT^^ 
treated as a paramount one in general, the decision 
of the case turned rather upon the circumstance of 
the erection being accessary to the realty^ than upon 
the unbending nature of the heir's claim. For Lord 
Mansfield dwells strongly upon the circumstance that 
the salt-pans were erected for the enjoyment of the 
estate, and as the proper means of deriving the pro^ 
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fite of the land, (a) It is according to this view of 
the subject that Lord EUenborough explains the 
decision, and endeavours to distinguish it from the 
case of the cyder mill and other cases Vhich fall 
within the class of trade fixtures. He says, <* Lord 
Mansfield does not seem to have considered the salt«« 
pans as accessary to the carrying on a trade, but aa 
merely the means of enjoying the benefit of the ixxn 
heritance.'* — Upon this principle he considers 
them as belonging to the heir, as parcel of the in<r 
heritance for the use of which they were made, and 
not as belonging to the executor as the means or 
instrument of carrying on a trade, (b) 

^W^ •• ^^ ^^^^ ^^^» however, appear by what criterion, 
rionofCtuB. cyder mills, salt-pans, or any other similar articles 

which are plainly connected both with trade and the 
profits of land, are to be deemed accessary to the one or 
the other purpose exclusively. And it is in this par- 
ticular that the diflSculty of reconciling the decisions 
in question consists. Perhaps it may be thought that 
the cyder mill was not so indispensably necessary to 
the value and enjoyment of the principal as the salt- 
pans ; because the produce of the fruit trees might 
be rendered profitable without the manufacture of 
cyder. Whereas the salt brine could not subsist 
at all but by the instrumentality of the salt-pans, 
and the inheritance would have been of no value 



(a) It is observable that Lord tive daimants. It is difficult to form 

Mansfield in his judgment refers to an opinion whether way and what 

several distinct grounds of decision, stress it to be laid upon these con* 

as the iniefdion of the party in mak- siderations. 

ing the erection, and thecomparative (b) Elwes v. Maw, 5 East, 54. 
^ttf of the property to the respee- 



CHAP. IV. § I.] TRADE FIXTURES. 

without the accompanying annexation. This dis- 
tinction, it may be recollected, is similar to that 
relied upon by Lord Hardwicke on another occasion. 
For he assigned as a reason why the fire-engines 
should not pass to the remainder-man, that the col- 
liery might be worked without them, although per- 
haps more advantageously with them ; the enjoyment 
of the estate with or without the engines being only 
a question of mqjus and minus. 

It must be confessed, however, that these dis- 
tinctions are very refined j and many cases may 
occur where their application would be attended with 
diflSculty, and Where it might be almost impossible 
to pronounce what is the precise nature and object 
of an erection. Thus it would have been very diflS- 
cult to have concluded, d priori^ that the manufac; 
ture of cyder or the working of a colliery were not 
so far the means of enjoying the benefit of the in- 
heritance, as to bring them within the principle laid 
down in the case of Lawton v. Salmon, (a) On the 
other hand, it is almost impossible to say that trade 
was not in some measure pursued by the instru- 
mentality of the salt-pans. And all that can be said 
upon this subject is, that perhaps these articles were 
more connected with land and less with trade than the 
cyder-mill; and that in erecting and using them, 
the consideration of enjoying the profits of land 
predominated over the intention of following a trade^ 
more in the one case than it did in the other. 
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(a) At to whicb, tee jmt Lord Mansfield, in Welh ▼. Parik^, l T. R. 58. 

L 
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Although, therefore, the case of Leavton y. Sainton 
must be taken to depend, in great measure, on its 
own peculiar facts, still the decision must be deemed 
greatly to weaken the effect and to narrow the ex- 
tent of the indulgence which the ruling of Chief 
Baron Comyns would have established. Indeed, it 
is apparent from Lord Mansfield's expressions, that 
be himself entertained doubts upon the validity of 
the latter decision. For he observes that it is a 
solitary determination at Nisi Prius ; and, (according 
to the report in 3 Ath 16.) he conjectured that it 
was probably founded upon custom, (a) 

Remarks of It has, however, been seen that the claim of the 
mwn^^ruie cxccutor to trade fixtures has been expressly re- 
beureen heir coffniscd bv the Courts on scvcral occasions. It is 

and executor. " "^ 

singular, therefore, to remark the inconsistency which 
appears in some of the judicial decisions with refer- 
ence to this subject For the same judges who have 
distinctly admitted the validity of the cyder-mill case, 
and appear to consider it reasonable that the strict 
rule of law should be relaxed between ancestor and 
heir, have, in delivering their opinions, not merely 
drawn a distinction as to the degree of indulgence 



(a) In 11 Vin.Ab. Executors^ 154, were part of the inberitaucey and 

it is said to have been ruled by Eyre could not be separated from it. See 

Ch. B., Sum. Ass. Winchester, 1724, also Sid. 307, where it is said to have 

that in Hampshire, a granary built been held by Fenner and Clench, 

on pillars is by custom a chattel, and Justices, that the tai/s of a windmill 

belongs to the executor. In the ex- go as parcel of the freehold of the 

tract given from Comyn's Digest, in mill to the heir, and not to the exe- 

the former part of the section, the cutor. As to removing windmills, 

Chief Baron lays it down, that mt//- see WanPs case, 4 Leon. 241. 1 

sfonet go to the heir : from whence Brod. & Bing. 506. 6 T. R. 577. 

it might perhaps be inferred that 6 Mod. 187. 
hiiopinion was^that, in general, mills 
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to be shown to the executor's claims, but have laid it 
down in positive terms, that the general rule still 
obtains in its former strictness whenever the heir and 
the real estate are concerned. 

This is observable, in the first place, of some of 
Lord Hardwicke^s expressions. For, in Dudley v. 
WardCy Lord Hardwicke, in alluding to the excep- 
tion which prevails in the case of landlord and 
tenant, says, ''but this does not hold between the 
" heir and executor.'* (a) Again, he says, in Ex 
parte Qjuincejf(h) , '' The rule as to fixtures as between 
'' heir and executor is another thing ; the freehold 
'< descending on the heir, the executor cannot enter 
'' to take away fixtures without being a trespasser. 
'' But there is another rule between landlord and 
" tenant.'* In the next place, Mr. Justice BuUer (c) 
remarks, that '' the general rule of law is, that what- 
" ever is fixed to the freehold becomes part of it, and 
" cannot be moved; but many exceptions have been 
" admitted of late to this general rule as between 
" landlord and tenant, or between tenant for life or 
" tail and the reversioner ; but the rule still holds as 
" between heir and executor** And yet it appears 
that Mr. J. Buller did not dissent from the decision 
of the cyder-mill case, because he mentions the mill 
among things relative to trade which a common tenant 
might remove, (d) So, lastly. Lord EUenborough, 



(a) Amb. 115. And see Lord {jb) 3Atk. 477. 

Hardwicke's observations respecting (c) Bui. N.P. 54. 

the fire-engines, in the second ques- {d) And see his recognition of 

tion discussed in this case, and upon the case of Harvey v. Harvey^ as 

which Lord Talbot had pronouAccd noticed ia t|ie neu section. 
an opinion. 

L e 
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who, in Elwes v. Maw, distinctly recognises the prin- 
ciple of trade as between heir and executor, yet sets 
out in bis judgment in that case with saying, that the 
rule between these parties is the general rule, not 
subject to any exception, (a) 

Perhaps these general expressions are to be under- 
stood in a qualified sense, and are only intended to 
mean that, comparatively speaking, the rule in ques- 
tions between executor and heir is to be construed 
more according to its original acceptation, and that 
the line is to be drawn the strictest, and the freehold 
more scrupulously protected in these than in any other 
cases. But even as thus understood, it is by no means 
easy to reconcile the dicta with the decision of Chief 
Baron Comyns ; and they are altogether at variance 
with the general principles of trade fixtures assigned 
both by Lord Hard wicke and by Lord Ellenborough.(6) 

General ob- It remains now to offer a few remarks upon the 

tCTTfttlOllS* 

mode of determining in practice whether a thing affixed 
to the freehold is to be accounted part of the owner's 
real or personal estate. Thi^ question is principally 
to be resolved by a comparison of the decision of 
Chief Baron Comyns respecting the cyder-mill, and 
that of Lord Mansfield respecting the salt-pans. In 
general, it is conceived, that if the property in dis- 
pute bears such a relation to trade as to bring it 
within the scope of the former decision, it may be 

(a) 5 East, 51. And see the same {6) It will be seen from the next 

position laid down by Lord Mans- section, that notwithstanding the 

field in Lawton v. Salmon, See also general expressions of the Courts, 

7 Taunt 191. 5 Bar. & Aid. 625., the rule appears to have received 

9 Bar. ftCres. 77,78. 4 Bar.&Cres. material relaxation in the case 6i 

09 1 . matters cf ornament, &c. 
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removed by the executor as personalty. But the 
executor must examine whether it have not a re- 
lation to the realty also, and whether the reasons 
upon which the salt-pans were held to belong to the 
heir apply to the particular case in question. If the 
matter has been put up for the purposes of a trade 
which is merely personal, and has no connection with 
land, the decision concerning the salt-pans will not 
conflict with the executor's claim. So neither will 
it constitute an objection to the removal of the 
property, if the trading purpose appears not to be 
more strongly connected with the enjoyment of the 
land than in the instance of a cyder-mill or the fire^ 
engine of a colliery. But, besides these consider- 
ations, the executor must attend to the construction 
of the article, and the mode of its annexation to the 
freehold. And here again, if in these particulars 
it is found to resemble the cyder-mill or the fire- 
engines, there will be the same reason for account- 
ing it part of the testator's personal estate. The 
executor will then have express authority for the re- 
moval of the article, both as regards the object and 
the nature of the erection. It may be questionable 
whether it will, in any instance, be safe to rely upon 
the analogy of decisions between other parties ; and 
certainly those decisions must be resorted to with the . 
greatest caution, {a) It is presumed, however, that 
many of the arguments which the Courts have adopted 
in support of the claims of other individuals, such as 



(a) See ante, p. 115. et seq.- Amd might remove the salt-pans, though 

see Lord Mansfield's observations the executor could not 
Id Lawion ▼. Salmon, that a tenant 

t 3 
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cnstotxi, &c. will be entitled to equal weight in cases 
between heir and executor : and with respect to 
these and other topics arising out of the facts of each 
particular case, the reader is referred to the observ- 
ations in the concluding part of the section relating 
to trade fixtures between landlord and tenant, (a) It 
should always be borne in mind on these occasions, 
that it is a general maxim of law, that in questions 
between an heir and an executor, the heir and the 
real estate are to be preferred ; and that it is more- 
over a rule, which has itself become almost a maxim, 
that the inheritance shall never be suffered to descend 
to the heir prejudiced or imperfect. 



(a) And see as to custom, arUe^ p. 146. in netis. 
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SECTION 11. 

Of the Right of the Executor to Fixtures put up for 

Ornament or Convenience. 

Having, in the last section, considered certain 
cases in which as between heir and executor there 
has been a deviation from the general rule of law on 
the ground of tradet it is in the next place to be 
inquired, whether the rul^ has been relaxed between 
these parties, in respect of articles which have no 
reference to trading purposes. 

At common law the heir was entitled not only to 
erections which might be deemed essential additions 
to the inheritance, but to things that had been 
affixed to the testator's freehold for mere ornament, 
or the general improvement of the estate, and not- 
withstanding they might be in themselves of a chattel 
and moveable nature. Thus, it will be recollected, 
that it was said in the year books and other early 
cases, that the executor should take nothing but 
what was properly in the nature of chattels. And 
that fixed furnaces^ tables dormant^ benches^ the 
covering of beds^ and the like, should go to the heir 
no less than the trees growing on the land, or the 
doors and timbers of the house. ^ 

This principle is found, to govern all the earlier Right of ex6- 
decisions. But in progress of time, a more liberal Sir« for oma- 
construction of the rule appears to have been ad- "*"*' *^ 

L 4 
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Pictures. 



Glasses fixed 
with screws* 



mitted between these parties. For about the begin- 
Ding of the reign of Queen Anne, the Courts seem 
to have considered that articles fixed up merely as 
household Jumiture, or for purposes of common do^ 
mestic conveniencej should not be accounted strictly 
a part of the inheritance, but should go to the execu- 
tor in the nature of personalty. 

Thus in the case of Squier v. Mai/erf in Chan- 
cery (a), it was held« by the Lord Keeper, that a 
Jumace, though fixed to the freehold and purchased 
with the house, and also hangings nailed to the 
walls, should belong to thje executor, and not to the 
heir. And it is added in the report, that " this 
was so determined, contrary to HerlakendetC s case, 
(4 Co.), " qtfil dit n'est ley qtioad prtsmisscu** 

This doctrine, however, seems to have been quali- 
fied in the subsequent case of Caoe v. Cave^ in the 
sam^ Court (Trin. T. 1705.). (b) For upon a question 
whether some pictures belonged to the heir or to the 
executor, the Lord Keeper was of opinion, that 
although pictures and glasses, generally speaking, 
were part of the personal estate, yet, if put up 
instead qf ^ainscot^ or where otherwise, wainscot 
" would have been put up, they should go to the 
heir. The house ought not to come to the heir 
maimed and disfigured. Herlakenden^s case, 
wainscot put up with screws, shall remain with the 
« freehold.*' 

But there was another determination almost im- 
mediately after the foregoing case, which in its 



€€ 
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(a) 8 Freem. 849. 



(b) 9 Vera. 508. Law.ef Tm^ 
080. 3 fiac. Ab. 67. 
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principle seems to carry the doctrine of Squier v.. 
Mayer to a very cpnsiderable extent. A bill was 
filed in the Court of Chancery, upon a covenant 
made by a testator, to convey a house and aU things 
affiled to the freehold thereof. And the Lord Keeper 
held (a), that hangings and looking-glasses fixed to 
the walls of a house with nails and screws, and 
wftich were as wainscot^ there being no wainscot under^^ 
neath^ were only matters of ornament and furniture, 
and not to be taken as part of the house or freehold. 
And he was of opinion, that for this reason they 
were not within the testator's covenant. 

According, therefore, to this construction it may 
be inferred, that in the opinion of the Lord Keeper, 
hangings and glasses fixed up with screws and nails, 
and even if put up in lieu of wainscot, are to be 
deemed part of the personal estate. For a covenant 
of this nature may properly be considered to pass to 
the covenantee every thing which an heir would take 
by descent. 

A decision proceeding upon similar principles oc- Tapettry. 
curred afterwards at common law. The litigating ^^^ **^ ®^ 
parties in this case were the heir and the executor 
of the deceased owner of the land, and the determin- 
ation is expressly in favor of the personal estate. In 
the case of Harvey v. Harvey (&), in an action of 
trover brought by an executor a^inst an heir, 
Ch. J. Lee held, that hangings^ tapestry^ and iron 



(a) Beck y. ReboUo, 1 P. Wms. {h) 8 Str. lUl. 
94. An. 1706. 15 Vin. Ab. 49. 
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Decisions not 
uniform as to 
the executor's 
claims. 



Set pots. 

Ovens. 

Ranges. 

Stoves. 
Closets. 
Shehres; ftc. 



backs to chimnies^ belonged to the executor, who 
recovered accordingly against the heir, (a) 

Of the above decisions it should be observed, that 
the case of Beck v. ReboWf has frequently been cited 
and approved of by the Courts on subsequent occa- 
sions. And the case of Harvey v. Harvey is ex- 
pressly recognised by Mr. Justice BuUer in his treatise 
on the law of Nisi Prius. (V) 

The Courts, however, have in several modern in- 
stances shown a very great reluctance to acquiesce 
in the principle of these determinations. Lord 
Mansfield, in the case of Lawton v. Salmon (c), 
speaks as if the decisions in favor of carrying away 
matters of ornament had arisen solely between 
landlord and tenant. And Lord Ellenborough ap- 
pears to have been under the same impression, (d) 
In a late case it was said by the Court of King's 
Bench, that certain articles consisting of set pots^ 
ovenSf and ranges fixed up by the owner of a house, 
would go to the heir and not to the executor, (e) 
And in another case, in which there was a question 
whether stoves, closets, shelves, brewing-vessels, locks, 
blinds, &c. passed to the purchaser of a house, upon 
a sale and conveyance of the house, the Court 
said (y), that some of the articles, viz. the stoves, 
cooling-coppers, mash-tubs, water-tubs and blinds, 
might be removable as between landlord and tenant. 



(a) As to Hangmgt, see ante, 
p. 77. in noiis, 
(6) Bui. N. P. 54. a. 

(c) 1 H. Black. 260. 

(d) Ehoei v. Maw, 



(e) Winn y. Ingelby^ 5 Bar. & Aid. 
625. 

(/) C^legnwe y. Diat Stmloi, 
1 Bar. & Ores. 76. 
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but would not belong to the executor, but to the 

heir, and were as between those persons parcel of 

the freehold. And so, on a still more recent occasion, 

it was said by Mr. Justice Bayley, that stweSy grates^ cTSarcU. 

and cuphoardSy were parcel of the freehold, and 

though they might be removed by a tenant during 

the term, yet they would go to the heir and not to 

the executor, (a) 

According, therefore, to these authorities, the 
Courts seem to consider that the old rule of law has 
received only a very paitial relaxation in the case of 
heir and executor, (b) It is, however, material to 
observe, that in the cases before Lord Mansfield and 
Lord Ellenborough, the conflicting claims of the 
heir and executor did not come into discussion ; and 
therefore, the effect of the decisions in favor of the 
personal estate was not particularly adverted to in 
their judgments. And so with respect to the cases 
last referred to, the question as to the heir's claim 
arose there only collaterally, and was not, as in 
Sqmer v. Mayer^ and Harvey v. Harvey ^ the express 
subject of determination. 

There is indeed much uncertainty as to the real opinions of 
extent of the executor's claims in these cases : and ^^^^'^^^^^ 
as the authorities are so few, and appear moreover so 
contradictory to each other, it may be usefid to see 
how these questions have been treated by the modem 
text-writers. 



(a) R. y. InhMUndi of St* Dim- {b) And tee the obiervationt vpon 
ttan^ 4 Bar. ft Cres. «8«. this snlijecc in die last leedon. 
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Chimney- 
piec^ 
Pumps^ &c« 



Wainscots. 
Posts, &c 



Tables. 

Ovens. Jacks. 
Ciock^casesy 
Sec 



Mr. Justice Blackstone in bis Commentaries, 
{^voL ii. p. 428.) speaking of the doctrine concerning 
heir-looms, says, *^ on the other hand, by almost 
<* general custom (a), whatever is strongly qffia:ed to 
<* the freehhld or inheritance, and cannot be severed 
« from thence without violence or damage, quod ab 
** (sdibus non facile reoeUituTj is become a member of 
<< the inheritance, and shall therefore pass to the 
" heir ; as chimney 'pieces^ pumps^ old Jixed or 
^* dormant tables^ benches^ and the like/' 

In Wooddeson's Vinerian lectures, it is said (6), 
that << many things which appear to be of a per- 
<< sonal or chattel kind, nevertheless shall descend 
<< to the heir, and not go to the executor, such as 
<< things annexed and fixed to the freehold, which in 
" some measure are necessary for the enjoyment oi 
<< the inheritance, and which greatly contiibute to 
<< its value, as wainscot in a house, and the posts and 
" raUs of an enclosure." 

And, in Bum^s Ecclesiastical I^w (<?), in allusion 
to the case of Harvey v* Harvey^ it is observed, that 
<< the law seemeth now to be holden not so strict as 
<* formerly : and if these things can be taken away 
<< without prejudice to the fabric of the house, it 
*^ seemeth that the executor shall have them : as 
<< tables^ although fastened to the floor ; jwmaces^ if 
<< not made part of the wall ; grateSy iron-ovenSf 
<< jacks (tif), clockrcases, and such like, although* 
^< fastened to the freehold by nails or otherwise/^ 



(a) Qosre, if the expressbn ** al- 
** most general custonii" is not inac- 
curately used here for the eommxm 



{b) Vol. ii. p. 979. 

(c) Vol. iv. p. 501., 7th ed. 

(d) Am tojackilmng parcel of the 
freehold, fee I Sid. 907. 
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The result of the several opinions and authori- General ob- 
ties upon this subject appears to be, that there are "^*'*®"*- 
some species of articles which, as being put up merely 
for purposes of ornament, or common domestic use, 
may be accounted part of the testator's personal 
assets. If, indeed, the cases of Sqtder v. Mayer, 
Beck V. Rebow, and Harvey v. Harvey , are to be 
considered still unimpeached, these decisions have 
introduced an important modification of the ancient 
doctrine, and seem to carry the exception almost as 
far as in the case of landlord and tenant, (a) Never- 
theless, the observations of the judges in the several 
cases that have been referred to, together with the 
frequent allusion which the Courts have made to the 
inflexible nature of the rule in favor of the real es- 
tate, must be considered as restrictive of any general 
right to fixtures on the part of the executor. And, 
it may certainly be laid down as a clear rule in all 
cases (&) , that if an article put up for ornament or 
convenience is so annexed to the freehold that the 
inheritance would be greatly deteriorated by its 
severance, the executor will not be entitled to take 
it away, (c) 



(a) As to inferring the rights of (b) 5 Bee. Ab. 65. 

an executor from those of tenants (c) For other considerations a& 

for years or for life, see the conclud- fecting the class of fixtures treated of 

ing part of the preceding section. in this section, see ante, Ch. II. § 4. 
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SECTION III. 
Of Charters^ Heir-looms^ Emblements^ ^. 

There are certain species of things connected with 
the subject of the present treatise, which, like fix- 
tures, are of a very technical character, and partake 
partly of a real and partly of a personal nature. It 
is proposed to investigate the doctrine relating to 
property of this mixed nature. And as the ques- 
tions to which it gives rise, usually occur between 
heir and executor, the present seems the proper 
place for considering it. Aad^rst, 

Of Charters. 

r 

Charters, &c. Charters, or deeds relating to the inheritance, are 
gM with the jijg evidential muniments of the estate. They are, 

as Lord Coke expresses it, the sinews of the land. 
On this account, the law provides that they shall 
always follow the land to which they relate, and shall 
vest in the heir, and pass to the alienee, as incident 
to the estate, et ratione terras, (a) 

From their strict relation to land they have even 
been accounted for some purposes not to be chat- 
tels, (b) And, therefore, it is said, that if a man 



(a) 30 H. 7. 13. 21 H.7. 26. Co. {b) Noy's Maxims, p. 559. (9th 
Lit 6. a. II Co. 50. Liford's case. £d.) Vide 2 Roll. Ab. 108. Ley 
Fitz. Nat. Brev. Detinue. Com. Gager, £. F. 
Dig. Tit. Charters, A. See also 
1 Co. 1. Moor. 687. 
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gives and grants omnia bona et catalla^ his charters 
concerning his land shall not pass by these words, (a) 
They are, however, so far in the nature of personalty, 
that an action of trover, detinue, or trespass de bonis 
asportatiSj will lie for them. (6) 

There seems formerly to have been some differ- Ch«t con- 

t ftinmg char- 

ence of opinion with regard to the &a<r or chest in ten. 
which charters are preserved, whether it should also 
pass to the heir; and distinctions have been taken 
as to the box being sealed or locked, or otherwise. 

Swinburne lays it down (r), that the box ensealed^ 
though the same be not afiSxed to the freehold, yet, 
because it contains those things which belong to the 
heir, it also belongs to the heir, and not to the exe- 
cutors. And in Rolle's Abridgment (d) it is said, 
that if the charters are in a chest, the executors 
shall have the chest, and the heir the charters : and 
if the chest is shutj the heir shall have the chest 
also ; but if it is not shut, the executors shall have 
the chest. 

But of these distinctions the author of the Law 
of Testaments observes, that they seem not to be 
l^ell taken. For, he says, if it be a box purposed 
for the keeping of the deeds, the heir ought to have 



(a) Perkins, s. 1 15. Shepp. Touch. 10 E. 4. 14., where another reason is 

ch. ^ p. 97. Br. Ab. Chattels, pi. 9. suggested for this rule. 

Roll Ah. Grant, X. The law con* (b) Com. Dig., Charters, D., Ao- 

siders them as pwrtaking so much of tion upon the case. Trover, C, T^es- 

the nature of land, that larceny at pass, A. l. Vide 5 Bar. & Cres. SS5. 

common lew cannot be committed (c) Treat, on Wills, p. 759. 

of them. 1 Hale, P.C. 510. Leach's {d) Roll Ab. Tit. Sxors. U. Id 

G. L. 1$. But see ] Hawk. I4t, & lit Ley Gager, F. 
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it» whether locked or open ; on the other band, if it 
be a box designed for other use, as for the keeping 
of linen, it cannot be said to be appurtenant to evi- 
dences, although some be in it, for so may other 
things also ; or perhaps it may be a chest or cabinet 
of great value, surely this shall not go to the heir, 
when perhaps there is not personal estate sufficient ta 
pay the testator's debts, (a) 

In like manner in Wentworth's Office of Executors 
it is said, that the distinctions taken in the old cases 
are not grounded on good reason : and, in Comyn's 
Digest, it is laid down, in general terms, that the chest 
passes to the heir. (&) 

Deeds reiatiog It should be observed that those deeds and writ- 
'^^ ings only are here intended, which concern land and 
relate to the freehold and inheritance. For such as 
relate to personalty^ as terms of years, goods, &c. 
will belong to the personal representative, to 
gether with the chattel interests to which they 
refer, (c) 

Deedf And SO, if the writings of an estate are pawned or 

pledged. pledged for money lent, they are considered as chat- 
tels in the lands of the creditor, and, in case of his 
decease, they will go to his personal representative 



(a) Law Test. 581. FMi^4Biini*s Dip. L^. pt. 9. ch. 15. Shep. 

£cc. Law, 304. Toudi. p. 470. "^oft Max. 889. 

{b) Com. Dig. Biens^ B., Charten, (9th ed.) It is said, that lareeny 

A. See upon this subject 56 H. 6. caunot be oommitted of the box in 

p. 97. Pinch. Bk. 1. p. 16. Plowd. which charters are kept, i Hal^ 

p. 585. Br. Ab. Chattels^ 18. Roll ^10. 3 Inst. 109. 
Ab. Grant, X. pi. 5. Godolph. (c) Off. £z. 65. 5 Bac. Ab. 65. 
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as the party entitled to the benefit accruing from the 
loan, (a) 

Of Heir-Looms. 

Another instance in which property may pass to 
the heir, although it is in itself of a personal nature, 
is in the case of heir-looms. 

Heir-looms J chief Sy or principals^ are those things Hdr-iooms go 
which have continually gone with the capital mes- by custom. 
suage (i), and which upon the death of the owner, 
descend to the heir along with and as a member of 
the inheritance, according to the special custom of 
some countries. 

An heir-loom; in its strict and proper sense, is Are personal 
always some loose personal chattel, such as would 
ordinarily, and but for the particular custom, go to 
thfe personal representative of the deceased pro- 
prietor, (c) 

Lord Holt, indeed, is reported to have said, that 
goods in gross cannot be heir-looms, but that they 
must be things jfta;ed to the Jreehold, as old benches, 
tables, &c. (rf) And it is observable that Spelman 

(a) Shep. Touch. 469. Tollers' cases upon this subject, see Fitz. 
Executors, 251. To whom the pos- N. B. Detinue. 1 Dick. 650, l Eden, 
session of deeds appertains in differ- 8. 2 T. R. 708. 2 Taunt 268. 6 
ent cases, see, upon a warrmdy of Taunt. 12. 
Mey Lord Buckhw%i\ case. 1 Co. (6) 14 Vin. Ah. 290. 
1., Harg. Co. Lit. 20. a. N. 117. : (c) Co. Lit. 18. b. 185. b. 
in case of cofioeyanctft to tae«, Cro. (</) 12 Mod. 520. at Nisi Prius. 
Jac.217. Harg. Co. Lit. 6. a. N.4.: But see the same case in 1 Lord 
in case of estates fw Ufe or m totf, Ray. 728., where Lord Holt is re- 
Finch. B.i. C.3. p. 25. Id. B.2. ported merely to have said, that 
c. 2. p. 88. 2 P. Wms. 471.: in only tkmgi ponderous can be heir- 
case of a pttrehate not compietedy looms. 
3 Bar. & Cres. 225. And for other 
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thus defines an heir-loom : << Omne utensile robustius 
<< quod ah cedibtis non facile revelUtur, ideoque ex 

r 

<< more quorundam locorum ad hceredem transit tan- 

" qimm membrum hcpreditatis.** (a) 
I 
> As the best gyj jjjg instances met with in the difierent au* 



bed^ table, &c. 



€6 



thorities are always things of a mere personal 
chattel kind, not affixed to the house or land; 
such as the best bed, table, pot, pan, cart, or other 
dead chattel . moveable* These are the only kind 
of heir-looms mentioned by Lord Coke (b) ; and 
he illustrates his remarks upon them by this citation 
from the old Entries: ^^ Consuetudo htmdredi de 
Stretford in Com^ Oxon* est^ quod hceredes iene- 
mentorum infra hundredum prasdictum existentium 
post mortem antecessorum suorum habebunt, S^c. prin- 
" cipalium Angtice ; an heire-loome, viz., de qicO' 
<^ dam genere catallorum, utensilium^ Sgc.j opHmjim 
" plaustrum, optimam carucam^ optimum ciphum, <§t:." 

So, in Les Termes de la Ley, an heir-loom is said 
to be " any piece of household striff (ascun parcel des 
" utensils d^un mease}^ which, by the custom of some 
** countries, having belonged to a house for certain 
*^ descents, goes with the house (after 'the death of the 
" owner) unto the heir, and not to the executors.'* 

Sir William Blackstone, in the Commentaries, de- 
scribes heir-looms as " goods and chattels,*' (c) and 
always treats them as personalty ; though (witli 
some degree of inconsistency perhaps) he says, the^; 
are generally such things as cannot be taken awa^ 
without damaging or dismembering the freehold 

(a) Spelman's Gloss, voce Heir* {b)Co. Litt. 18. b. 
Loomc. (c) 2 Com. 428. 
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And in one part of the Commentaries (a) he says 
expressly, " An heir-loom, or implement of furni- 
ture, which by custom descends to the heir, 
together with an house, is neither land nor tene- 
ment^ but a mere moveable.** (A) 

• 

And indeed, if by heir-looms were to be under- 
stood only matters affixed to the freehold, it would 
follow that there are some articles attached to the 
realty which require the aid of custom to make them 
descendible with the inheritance, and which, but for 
such custom, would legally belong to the executor. 
Such a principle, however, is altogether inconsistent 
with the general rule respecting annexations to the 
freehold ; unless, indeed, it be thought that in these 
cases, the chief operation of custom upon a matter 
which would of itself necessarily pass to the heir as 
parcel of the freehold, is by imparting to it a further 
incident, (which will presently be noticed,) viz. that 
of making it inseparable and inalienable from the 
inheritance by devise. 

There are certain species of chattels which may Things in the 
be considered in the nature qf heir-looms, and which J^iSw!^ ^' 
are held to pass to the heir with the inheritance. 
But the things referred to seem to differ from those 
that are strictly heir-looms, because the title of 
the heir in these cases does not depend upon any 
local custom. And it may perhaps deserve to be re- 
marked, that an attention to this distinction would 
remove the confusion which has sometimes arisen 

(a) 2 Com. 17. dial. 2. ch.40. p. SS8. So, the 

(6) And see to the same effect, heir may recoyer an hdr-Ioom in 
Roll. Ab. Descent, £. Doct. & Stud, detinue, Br. Ab. Detinue, pi. so. 
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from classing under the general name of heir-looms 
all those personal chattels which the law gives to the 
heir as part of or incident to his inheritance. 

Coat-armour. Thus, the coat-armour of an ancestor hung in a 
turrat&cr*^ church, and the sword, pennons, and other ensigns 

of honor suited to his degree, descend to the heir 
in the nature of heir-looms. And in like manner, 
ancient portraits and family pictures, though not 
fastened to tlie walls of the house, accompany the in- 
heritance J and the executor is not allowed to remove 
them, although they are mere personal chattels, (a) 

Collar of S.S. So also the collar of S. S. and garter of gold, 

descend as ensigns of honor and state, in the way of 
heir-looms; and even although there may be a special 
bequest of all jewels, (i) 

CrowH jewels. And SO the ancient jewels of the Crown are said to 

be heir-looms ; because they are necessary to main- 
tain the state and support the dignity of the sovereign 
for the time being, (c) 

(a) 12 Rep. 105. Corvai's case, with it, but would leave it to hispos' 
Godb. 199. 1 Brownl. 45. Noy, 104. terity, that they might one day know 
2 Bulst. 151. Cro. Jac. 567. Vin. they had a chief justice for their 
Ab. Descent, £. ' Com. Dig. Ceme^ ancestor. D'Israeli's Curiosities of 
tery, C. Literature, 2nd series, vol. 1. p. 298. 

(b) 11 Vin. Ab. 167. Owen 124. (c) 2 Bl. Com. 428. 14 Vin. Ab. 
Countess of Northumberland^i Case. 290. Swinb. Tr. W. part 3. s. 6. 
Swinb. Part. 3. s.6. And see Lord p. 251. King Charles I., in the be- 
Petre v. Heneage, 12 Mod. 520. ginning of his reign, ordered several 
1 Ld. Ray. 728. S. C. For an ex> valuable jewels, which had long 
planation of the Collar of S.S., see passed with the Crown by continual 
Selden's Titles of Honor. Mr. descent, to be sold, under a special 
D'Israeli relates, from an article warrant to the Duke of Buckingham: 
among the Sloane MSS., that upon among them was a very valuable col- 
Lord Coke's disgrace, the new lar, known as the inestimable great 
Chief Justice sent to purchase his coUdr of ballast rubies. See the 
collar of S.S. Lord Coke returned warrant in Rymer's Feed, vol.18, 
for answer, that he would "not part p. 236. 
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Moreover, the heir raay sometimes claim a right Ancient hom. 
to a personal chattel from the peculiar manner under 
which the estate is holden. Thus an ancient horn, 
where the tenure of the land is by comage^ shall 
always descend to the heir, (a) But things of this 
description seem rather to resemble charters of in- 
heritance } or they might perhaps more properly be 
ranked among some of the species of possessions that 
are treated of in the ensuing pages, (b) 

A testator may also by his will constitute what Chattels limit- 
has been called a qiuisi heir-loom. That is to say, looms, 
he may devise, qt limit in strict settlement, an estate 
and capital mansion, together with personal pro- 
perty, as the plate, pictures, library, furniture, &c. 
therein, such plate, &c. to be enjoyed, together with 
the house and estate, unalienable by the devisees in » 

succession, so far as the law will allow, (c) Limitations 
of this sort depend upon the principles of executory 
devises, and the doctrines of equity ; for a remainder, 
in the strict sense of the term, can only be limited 
of a freehold estate. This subject has given rise to 
many questions of considerable nicety ; and it will 
be sufficient, on the present occasion, to observe ge- 



(a) 1 Vern. 273. Putey v. Pmey. considered as heir-looms. And so 

As to tenure by comage. Vide Co. the ornaments of a bishop's chapel. 

Lit. 107. a. Of the Pusey and other &c. As to which see ante^ p.l29. 
horns, as a charter or instrument of (c) Wood. Vin. Lee. vol. 2, 580. 

conveyance, see several curious par- See Cadogan ▼. Kennet, Cowp. 432. 

ticulars in the Archaeologia, vol. 3. Foley v. Bumell, Cowp. 435. in notU, 

pA.etseq. And see u/. vol. 1. p. 168. 1 Br. Ch. Rep. 279. 2 Atk. 82. 

vol. 5. p. 340., vol. 6. p. 42. 321. 5 P. Wms. 336. And see 

{^b) Things belonging to eccle- Fearne*s Exec. Dev. (6th ed. by 

siastical houses, and which have Butler) 407. Harg. Co. Lit. 18. b. 

continually passed from successor N. 109. 
to successor have somcUmes been 

M 3 
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nerally, that upon such a devise or settlement, the 
absolute interest in the chattels, subject to the in- 
terest for life which may be created in them, will 
vest in the person who is entitled to the first estate 
of inheritance, whether in tail or in fee ; and upon 
his death the property will devolve upon his personal 
representative, (a) 

Hdr-iooms With rcspect to heir-looms properly so called, viz. 

not devisable . ,. • i i 

apart from the thosc depending on custom, it appears that they can- 
****^ not be devised away from the heir j that is to say, 

when the inheritance to which they belong descends 
to him. For Lord Coke lays it down, that " if a man 
<< be seised of a house, and possessed of divers heir- 
*< looms that by custom have gone with the house 
«• from heir to heir, and by his will deviseth away 
" 'the heir-looms, this devise is void.*' (ft) 

Upon this it has been observed by Woodeson in 
his Vinerian Lectures (c), that the opinion of Lord 
Coke is founded upon a decision in 1 Hen. 5. 108., 
which, he thinks, being prior to the statute of wills, 
could only amount to a determination against such 
a devise of heir-looms separately from the house by 
way of personalty : and he supposes that at present 
they might be devised as realty distinct from the 
estate. Upon reference however to the passage in 
Co. Lit. it appears, that Lord Coke grounds his 
opinion upon a principle which applies as well to a 
devise by way of realty, as of personalty : viz. that 
the custom vests the property in the heir instantly 

(a) The several decisions upon (6) Co. Lit. 185. b. So|)erLord 
this subject are collected in Roberts' Coke, the Crown jewels are not de- 
Treatise on Wills, vol. 2. p.295. et visable by testament. Co. Lit* 18. b 
ieq. (c) Vol. 2. p. 580. 
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upon the death of the testator, and takes place of 
the devise, which has effect only after the death of 
the testator. And although this reasoning has not 
been universally assented to, yet the doctrine ap- 
pears to have been recognized by many subsequent 
authorities, (a) 

The owner of the inheritance, however, may. May be grant- 

GQ AWAV bv 

during his Ufe, sell or dispose of these custpmary the owner; or 
heir-looms, as he may of the timber of his estate, the freehold. 
(b) And if he devise the house away from the heir, 
it is presumed that in this case the heir-looms would 
pass with the house to the devisee, (c) 

Of Deer, Fish, &c. as incident to the Inhe- 
ritance. 

There is another description of property, which 
the law considers to be so appropriated to, and so 
necessary to the well being and enjoyment of the 
inheritance^ that although it is in itself of a personal 
nature, yet it always accompanies the land, and vests 
in the heir, and not in the personal representative. 



For, as it is said by the old writers, if a man buy ^}^ belong 
divers fishes, as carps, breames, tenches, &c. and ^t^^^^- 
put them in his pond, and dyeth, in this case the 
heir who has the water shall have them, and not the 
executors : but they shall go with the inheritance, 
because they were at liberty, and could not be 
gotten without industry, as by nets, and other 

(o) Com. Dig. Biens, H. Harg. (c) That, if an estate be devised 

Co. Lit. 18. b. Per Lord Mac- in tul with remMndera, the deyise 

clesfield, Chanc. 1 P. Wms. 750. over is good as to the heir-looms as 

And see Mr. Seij. HilFs MS. note, well as to the estate, see Mr. Serj. 

14 Vin. Ab. 290., in Line Inn Lib. Hiirs MS. note, 1 4 Vin. Ab. 291 . 

(b) 2 Bl. Com. 429. 

M 4 
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Deer, conies^ 
Bwans^ &c. 



Hawks and 
hounds. 



engines (a) : otherwise, however, it is, if they are in 
a trunk, or in a net, or the like ; for then they are 
severed from the soil, (i) 

So likewise, of deer in a park, conies in a warren, 
and doves in a dove-house (c) ; and so of pheasants 
and partridges in a mew ; swans, though unmarked, 
in a private moat or pond, or kept on water within 
a manor, or a£ large, if marked ; and, as it is said, 
bees in a hive; all these shall go along with the 
inheritance ; and the reason assigned is, because 
without them, the inheritance is incomplete. (cQ 

And these things are considered in law so much a 
part of the inheritance, that the destruction of them 
is waste. And therefore if a tenant for life of a 
park, vivary, warren, or dove-house, kills so many of 
the deer, fish, game, or doves, that there is not 
sufficient left for the stores, it is waste, (e) 

It is said in Swinburne's Treatise on Wills fy), that 
hawks and hounds belong to the heir with the estate : 
and Noy is an authority to the same efiect (g) ; and 
he says, that by a grant of all goods and chattels, 
neither hawks nor hounds nor other things Jercp 



(a) Co. Lit. 8. a. 11 Rep. 50. 
lAforiTs case. Swinb. on Wills, 759. 
Keilw. 118. 4 Leon. 240. Owen 20. 
Cro. Eliz. 372. 1 Roll. Ab. 916. 
Com. Dig. Biens, B. Off. Ex.52. 

(b) Id. ilf. 5 Bac. Ab. 64. Com. 
Dig. Biens, F. 

(c) Note (a) tup, 7 Rep. 90, 91. 
Case of Swans. See also 18 Ed. 4. 
p. 14. God. Orp. Leg. 126. No/s 
Max. p. 230. 259. (9th ed.) 1 1 Vin. 
Ab. 1 66. It would appear that the 



above rule respecting deer must be 
understood only of deer in legal 
parks, i. e. paries by grant or prescrip. 
tion. See per Wilies Ch. J. in 
Daviet v. Powell, Willes, Rep. 46. 

(d) See the preceding notes, and 
Shep. Touch. 469. 

{e) 1 Cm. Dig. tit. 5. chap. 2. 
8. 20. Vin. Ab. Waste, E. 

(/)Part7. s. 10. p.938. 

(g) Noy's Max. p. 259. 9th cd. 
id. 144. 250. 
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naturae shall pass, and the heir shall have them It 
is presumed, however, that at the present time the 
law is otherwise with respect to this description of 
property, (a) 

It should be observed that in these cases the tes« Otherwise 
tator is supposed to have the iiiheritance in the park, tator has a 
pond, &c. consequently the question is between the ^^^ *"*®" 
heir succeeding to the ancestors' estate, and the 
executor who takes no interest whatever in the 
land. But the case will be different if the testator 
has only a term of years in the premises ; for then if 
he dies before his term is expired, as his executor 
succeeds to his interest in the land, he will also have 
the deer, &c. with the land to which they belong. 
For in this case they pass to the personal representa- 
tive as accessary chattels following the state of the 
principal ; and the heir can have no right to the 
interest in the land which is itself personalty. (J) 

In like manner, if the testator have any tame deer, or the deer, 
rabbits, pheasants^ partridges, pigeons, &c. they shall *^ "® *™^' 
go to the executors : and though they were not tame, 

(a) See Off. Ex. 53. 57. God. {b) Off. Ex. 53. God. Orp. Leg. 
Orp. Leg. part S. ch. 13. & part 3. part 2. ch. 13. And see Harg. Co. 
cb. 21. 3 Bac. Ab. Executors^ 57. Lit. 8. a. N. 41. where, however, the 
05. It is said to be to this day, a distinction above adverted to, is ex- 
branch of the king's prerogative, pressed in terms that might perhaps 
upon the death of every bishop, to be misunderstood. See also 1 1 Vin. 
have his mew or kennel of hounds, Ab. 166. So, if an executor takes an 
{muta canum) or a composition in estate pour auier vt>, or an heir suc- 
lieu thereof. 4 Inst. 338. Swinb. ceeds as special occupant, they will 
part 2. 8.26. 2 Bl. Com. 413. As have the same interest in the pro- 
to which, see Spelm. Rem. p. 117., perty that the deceased owner of 
in the Answer to the Apology for the particular estate enjoyed. 
Archbishop Abbot for shooting the 
keeper of Bramsil Park while hunt- 
ing. 
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yet if they were kept alive in any cage, room, or 
such like place, the executors shall have them, (a) 

The species of property spoken of in this division 
is sometimes considered by writers to pass with the 
inheritance as heir-looms. But it has been shown 
in a preceding page that the right of the heir 
in respect of heir-looms is founded, not upon the 
nature of the chattels themselves, but altogether 
upon special custom. 

Of Things annexed to the Freehold of the 

Church. 

Monumeptfl. Jx has been seen in a former page that the coat- 

armour and ensigns of honor of an ancestor, such as 
pennons, armorial trophies, achievements, &c. hung 
up in a church, belong to the heir in the manner 
of heir-looms. The same rule holds as to monu- 
ments, tomb-stones, and eflSgies, &c. set up in the 
church. And notwithstanding these things may be 
absolutely affixed to the walls or fabric of the 
church, yet the parson shall not take them although 
the freehold of the church is in him. 

For Lord Coke says (i), << If a nobleman, knight, 
<* esquire, &c. be buried in a church, and have his 
<< coat-armour and pennons with his armes, and such 
*^ other insignes of honor as belong to his degree or 

(a) Off. Ex. 53. 57. Law of Test, distinctions taken in earljr times 

379. In this latter authority it is with respect to the property in deer 

said that pigeons, though not tame, that were tame, or which could be 

yet if they are not able to fly, shall identified by some peculiarity, as 

belong to the executors ; with which white deer, see Reeves's Hist. vol. 5. 

ace. 5 Bac Ab. 6S, But see a con- p. 378. 

trary rule in several of the author- (5) Co. Lit 18. b. 
ities above referred to. As to the 
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' order, set up in the church, or if a grave-stone or 

* tomb be laid or made, &c. for a monument of him, 

< in this case albeit the freehold of the church be in 

* the parson, and that these be annexed to the free- 
' hold, yet cannot the parson or any take them or 
' deface them, but he is subject to an action to the 

* heire and his heires in the honor and memory of 
« whose ancestor they were set up. (a) And so it 

* was holden Mich. 10 Ja. and herewith agree the 

* lawes in other countries. Note this kind of inheri- 

* tance. And some hold that the wife or executors 
' that first set them up may have an action in that 

< case against those that deface them in their 

* time.'' (b) 

It was holden by the Court of Common Pleas in a 
very recent case (c), that the property of a tomb- 
stone remained in the party who erected it^ and that 
he might maintain an action of trespass against a 
person who wrongfully removed it from the church- 
yard and afterwards erased the inscription. 

But things that are fixed up in a church not in Mouniing 
honor of individuals, but for other purposes, as when cfaufc^ ^ 
a church is hung in mourning, or when ornaments or |jf^i*'"& 
erections, as scaffoldings, &c. are put up on public 
occasions, these become the property of the parson. 



(a) Unless they were set up with- 
out the consent of the ordinaiy. 
See Gib. Cod. 454. 

(b) See also 1 2 Rep. 105, Corven's 
case. 5 Inst. SOS. 1 Roll. Ab. 
Descent, £. Sid. S06. Doct & 
Stud. p. 305. 309. Com. Dig. Ce- 



metery, C. As to the right to erect 
monuments in a church, see 3 Inst. 
202. Degge p.217. (7thed.) And 
see 1 Bar. & Aid. 508. l Haggard, 
14. 205. 

(c) Spaoner v. Brewster, 3 Bing. 
136. sCarr. N.P.C.34. 
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in consequence of his possession of the freehold, 
and on the ground of their being a tacit gift to 
him. (a) 

Pews and With respect to pews and seats erected in a 

church, it seems that they become by annexation 
parcel of the freehold of the incumbent ; though the 
use of them is in those who have the use of the 
church, (b) And therefore, if seats have been placed 
in the church without legal authority, it is said that 
the property of the materials when pulled down is in 
the parson. But as to seats put up by the parish- 
ioners by good authority, it seems, according to the 
ecclesiastical writers, that the property of the 
materials upon removal will be in the parishioners, 
and that the churchwardens and not the parson may 
maintain an action for taking them away, (c) With 
respect, however, to moveable seats standing in a. 
church, it has been said that the party that set them 
up may remove them at his pleasure, (rf) 

Bells. If a man hang up bells in the steeple, they become 

church goods, although they may not be. expressly 
given to the church : be cannot therefore afterwards 
remove them j and if .he. does, he may be sued by. 
the churchwardens, to whom the custody and posses- 

{a)V%de Cases and Opmions, pi. U. iT. R.430. 5 Bar. & Aid. 

vol. 1. 275. But see Cramp y. Bay- 561. And see 1 Phill. Rep. 5S2. 

ley, Clk. Kent Lent Ass. 1819, cited (c) Degge, p.2l«. (7th ed.) Burn's 

in the notes to the last edition of Ecc. Law, vol.!. tit. Church. Noy-, 

Degge's Parson's Counsellor, by El- 108. Vide Shaw's Par. Law. ch.25. 

lis, p. 218. And see Prideaux, Di« s. 9. Prideaux, 75. 

rections, p. 87.; and the authorities (</> Degge, 211. This, however, 

there referred to. seems to be questionable. And see 

(b) 8H. 7. 12. Br. Ab. Chattels, Shaw, ch. 25. s. 7. Prideaux,32, 
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sion of the goods of the church belong, though the 
property of them is in the parishioners, (a) 

So, if a man take the organ out of a church, the 
churchwardens may have an action of trespass against 
him J because the organ belongs to the parishioners 
and not to the parson, and the parson cannot sue 
the taker in the Ecclesiastical jCourt. (i) 

Of Emblements. 

It will be useful to advert in the last place to 
another species of property which has often been 
compared to fixtures, and respecting which, questions 
frequently arise between the heir and the personal 
representative of the deceased owner of the inhe- 
ritance. 

There are certain vegetable products of the earth, Emblement* 
which, although they are annexed to and growing and executor, 
upon the land at the time of the proprietor's death, 
yet, as between his heir and his executor, they are 
considered as a chattel interest, and will pass to the 
executor. 

In general, trees and the fruit and produce of Trees, iruits, 
them, from their intimate connection with the soil, the heir!"* ^*^ 
follow the nature of their principal \ ^nd, therefore, 
when the owner of the land dies, they descend to - 
the heir, unless they have been previously severed. 

(a)ll H.4. 12.Degge,Sl7. Burn's Nelson, p. 327. l Salk. 164. Roll. 
Ec Law. ub, tup. Com. Dig. Esglise, Ab. Prohibition, K. Sid. S06. 
F.S.Cro. Eliz.145. That bells are (A) 1 Roll. Ab. 393. The sue- 
parcel of the freehold of the church, ceeding churchwardens may sue al- 
see 1 1 H. 4. IS. Sid. 306. 1 Lev. though the trespass was done in the 
136. B.C. Asto the origin of bells and time of their predecessors. Cro. 
chimes, and some curious observa- Eliz. 145. 179. \ Leon. 177. 
tions upon them, see Lutw. Rep. by 
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So it is of hedges, bushes, &;c* (^i) For all these are 
the natural or permanent profit of the earth, and are 
reputed parcel of the ground whereon they grow, (b) 

Year's crop But com and other products of the earth which 
goes to' the' are produced annually by labor and industry, (and 
executor. thence csiledjructiis industriales)^ having been sown 

with the intention of being afterwards separated 
from the realty, are held to partake of a personal 
nature. Hence, if the proprietor sows or plants his 
land, and dies before gathering the produce, his per- 
sonal representative is entitled to take the profits of 
the crop, or the emblements^ as a compensation for 
the labor and expence of tilling, manuring, and sow- 
ing the land. And this rule is founded on a con- 
sideration of public benefit, and is said to be for the 
encouragement of husbandry, and the increase and 
plenty of provisions, (c) 

Hemp^^hops, It seems to be now fully established that not only 

com and grain of aU kinds are emblements, but 
every thing of an artificial and annual profit that is 
produced by labor and manurance. Thus, hemp, 
flax, saffiron, and the like (jl) ; and melons, cucum- 
bers, artichokes, &c. And hops also, although they 
spring from old roots ; because they are annually ma^ 

(a)Com.Dig.BieD8yH. 1 1 R^.48. ft part 5. c. Si. s* is. Cto. Gar. S\S^ 

{h) It would seem that not onljr sBac Ab.64. Com. Di|g. Biens, B. 

the natural fruits, that is, such as Off. Ex. 58. 8 Freem.sio. 

grow of their own accord and with- (e) Co. Lit. SS. b. 1 RolL Ab« 726. 

out any great labour or cost, but et»eq. Swinb. Wills, p. 210. Com. 

all growing fruits, though produced Dig. Biens, G. 1. 8 Bl. Com. 128. 

by skill and culture^ are the property ((Q Id. ib, God. Orp. Leg. part 2. 

of the hev. Vide Swinb. p. 954, c. 19. 2 Freem. 210. Gilb. Law. 

935. Noy's Max. 116. (9th ed.) £ v. 208. 816. (6th ed.) Haig. Co. 

God. Orp. Leg. part 2. ch. 14. s. 1. Lit. SS, b. 



roots, ftc. 
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nured and require cultivation, (a) And so of turnips, 
carrots, &c. (i) 

Of the latter kind of produce, it is said indeed in 
Wentworth's Off. Ex. (c), that roots in the ground 
shall not go to the executor, but to the heir ; be- 
cause they cannot be taken without digging and 
breaking the soil which belongs to the heir. This 
opinion, however, is contrary to the general principle 
of emblements, and to the rule as laid down by Lord 
Coke : and it appears now to be generally under- 
stood, that the executors shall have emblements of 
all annual crops sown by the testator, and which are 
growing at the time of his decease, (d) 

But the growing crop of grass, even if sown from Artificial 
seed, or though ready to be cut for hay, cannot be 8^***®** 
taken as emblements ; because, as it is said, the im- 
provement is not distinguishable from what is the 
natural product, although it may be increased by 
cultivation. It seems, however, that the artificial 
grasses, as clover, saint-foin, and the like, by reason 
of the greater care and labor necessary for their 
production, are within the rule of emblements, and 
belong to the executor, (e) 

(a) lit. ib. Haig. Co. Lit SS. b. S Freem. Sio. 3 Salk. 160. Com. 
note 564, Dig. ub, sup. fiac. Ab. vb, typ, 

(b) Id. ib. Law of Test 580. Gilb. £▼. si 5. As to Oaver, &c. 
Cro. Car. 515. see Mr. Seij. Hill's MS. note, 9 

(c) Ofil Ex. 61, 62. Gfilb. Erid. Vin. Ab.368. See also Sh^. Touch. 
216. God.Orp. Leg. part 2. c.l4. b.i. by PrestOD, p. 469. It is said that 

{d) Vide iRoll. Ab.728. God.Orp. dung in a heap is a chattel in the 

L^. part 2. c. 14. Com. Dig. hands of the executors ; but other- 

Biensy G. I. 5 Bac Ab. 64. 8 fil. wise if spread on the land. Per 

Com. 125. Harg. Co. Lit. ti6. ittp. Rolle J. Sty. 66. Vide Aleyn, 51, 

(e) 1 Roll. Ab. 728. Hob. 132. Noy's Max. 119. (9th ed.) 
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• 

S05 where a party has not the exclusive property 
in the land, as in the case of a joint*tenant who 
dies ; the com sown goes to the survivor, and the 
moiety shall not go- to the executors of the de- 
ceased tenant, (a) 

Devise of em- But although, in general, the right to emblements 
biemeote. belongs to the personal representative, as against the 

heir of the deceased owner of the inheritance, yet 
if there is an express devise of the land itself, the 
growing crops pass to the devisee, and the executor 
shall not take them. For it is presumed then in 
favor of the devisee, that it was the testator^s inten- 
tion to pass not only the land itself, but that which 
appertained thereto, (d) On the other hand, this 
presumption is rebutted if the growing com is ex- 
pressly devised away, or there is any personal be- 
quest in the will which can apply to emblements^ 
as goods, stock, &c. For in this case the legatee 
will be entitled to the crops, and will take them 
against the heir, the executor, and the devisee of 
the land, (c) 

Interest in the Where there is a riffht to emblements, the law 

land until , n 

sererance. gives a free entry egress and regress, in order to cut 

and carry them away. (d[) With respect however 
to the nature of the interest which the tenant or 
the personal representative has in the land until 



(a) Cro. Eliz. 61. Co. Lit. 55. b. the distinction whidi gives com 

{b) 1 Roll. 89. 727. Winch. 51. growing to the devisee, but denies 

Perk. «. 59. Cro. Eliz. 61. 461. it to the heir, though it has been 

BuL N. P. 94 a. And see Cox ▼. God* attempted. 

talve^ 6 Bast, 604. n. 8 East, 559. (c) See the authorities in the last 

See also Mr. Hargrave's note to Co. note. As to who may devise emU^ 

Litt. $s^ b. (N. 965.) where he says, ments, see Vin. Ab« Devise, L 

that it is not easy to account for {d) Co. Lit S9, a. 
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the corn is ripe, there ' is but little information to 
be found in the authorities; neither does it satis- 
factorily appear whether any compensation is to be 
made for the occupation of the premises in the mean 
time, (^i) 

The reader who is desirous of pursuing the sub- 
ject further, will find the doctrine of emblements 
very fully treated of in Co. Lit. 55. b. ; in Perkins^ 
Profitable Bookj s.512. et'seq. ; in Gilb. Law Ev.90B. 
et seq. (6th Ed.) } and in Com. Dig. Biens^ G. ; Vin. 
Ahr. Emblements^ and Executor^ with Mr. Serj. HilTs 
notes in Line. Inn Lib. ; and Bac. Abr. tit. Esecum 
tors. 

{a) See Plowden's Queries^ 259. 
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CHAP. V. 

OF THE TRANSFER OF FIXTURES BT <^ALE, DBV|9S, jkc# 

» 

In the present chapter it is proposed to consider in 
^at cases fixtures wiU pass by the terms of a con- 
veyance, whether it be by grant, mortgage, lease, 
devise, or other species of alienation ; and also to 
point out the questions of law which ordinarily occur 
upon the transfer of property of this description. 

And it is to be observed in the first place, that in 
gemeral under the name of land are comprised all 
buildings and erections afiixed to the soil. The 
term land has accordingly been held to convey 
houses, &c. erected thereon and not mentioned, not- 
withstanding other houses and buildings are specifi- 
cally described in the conveyance, (a) 

Chattels af- Upon this principle it was laid down, in very early 

lyT^^ II8S8 DT - 

conveyance of times, that where personal chattels are annexed to 
• the freehold, they are made incident to the free- 
hold, and will be included in a conveyance of the 
land in general terms. And therefore in the year- 
book, SI H.7. 26, it was said, that vats fixed in a 
brewhouse or dyehouse should always go with the 
freehold, and pass by feofiment together with the 
inheritance. 

ia) Com. Dig. Grant E. 5. Co. Litt. 4 a. sRoU. Ab. Graimt.1. 
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This dqetrine has been recognised by the courfis 
in several modern determinations. In the ease of 
Ryall V* Bx>Ue (a), it was said by Parker Ch« B«, that 
by a morl^age of the freehold fixed utensih would 
pass to the mortgagee* And in a very recent case in 
the Common Pleas (6), a windmill which was de- 
scribed as a wooden edifice built on brickwork, and 
anchored into the ground by spores and land«>tied^ 
being one foot under the surface of the earth, but 
removable at pleasure, was found by the jury not to 
be a fixture ; nevertheless its connexion with the land 
was of such a nature, that it seems to have been 
considered that by a conveyance of the land the 
purchaser would have been entitled to the mill 
without any mention of it in the deed, (c) 

And it appears that the principle under eonsider* so fixtom. 
ation applies equally to cases where personal chattels 
have been affixed to the freehold, and there is a sub- 
sisting right to remove them under the law of fixtures* 
Thus in the case of Tliresher v. East London Waters 
works Co. (d)f the court seem to have been of opinion, 
that if a tenant takes premises under a renewed lease 
cpntwiing the terms land^ buildings^ ctftciioMf 8gc. 
such general words will comprise j&r/i^e« which have 
been put up pending a fofmdr lease \ and that, con« 
sequently, the tenant will be precluded from setting 
up any claim to remove the fixtures, whatever may 
have been his rights antecedently to the new lease« 

So, in the case of Fitzherbert v. Shaw (e), a tenant 

(a) 1 Atk. 175. (c) Pep Richardson t. Und. 

{b) Steward yr.Lombe, 1 Brod.& (d) S Bar. & Cr. 609. 
Bing. 507. (v) 1 H. Bl 358. 

N 3 
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had entered into a certain agreement with his land- 
lord, in the construction of which the court thought 
that it was implied that the premises should be re- 
delivered to the lessor in the same state as at the 
time of the agreement ; and although there was no 
mention of fixtures in the agreement, yet it was held 
that they were subject to the same stipulation with 
the land itself, because they formed a part of the 
land. 

The rule respecting the passing of personal 
•chattels attached to the freehold by a conveyance 
of the freehold itself, was much discussed by the 
Court of King's Bench in a very recent case. In 
Cokgrave v. Dias Santos (a), the plaintiff being the 
owner of a freehold house, advertised it for sale ; 
and printed particulars were circulated, which took 
no notice of certain fixed articles, consisting of mash 
tubs, grates, closets, shelves, &c. which were fixed 
in and belonged to the house. The defendant becom- 
ing the purchaser, the house was conveyed to him, 
and possession given, the fixed articles still remain- 
ing in the house. Afterwards the plaintiff insisted 
that a valuation of these things should be made, 
and that the defendant should pay for them ; but 
the latter contended that they passed to him to- 
gether with the freehold, and refused to pay for 
them or deliver them up. Upon these fatts the court 
held, that the articles in question passed to 
the defendant, together with and as part of the 
house. They said that the plaintiff ought to have 
insisted upon his right before he executed the con- 

(d) 2 Bar. & Cr. 7€. 
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veyance, for if he might afterwards insist on pay« 
ment for the utensils, he might also after the sale of 
the bouse refuse to sell what was affixed to it, and 
might do great injury to the house by taking them 
away. J.f the house descended, the articles in ques- 
tion would descend to the heir ; so also if it had 
been devised ; and the law was considered to be the 
same in the case of a purchase. 

The above authorities, therefore, may be considered 
to establish the general principle respecting the trans- 
fer of fixtures by a conveyance of the land to which 
they are united. Indeed it appears from the observ- 
ations of the court in the before-mentioned case of 
Thresher v. East London Waterworks Co., that the 
circumstances must be very special which would 
prevent the operation of this general principle ; and 
that perhaps no matters dehors the instrument of 
conveyance is capable of having that efiect. (a) 

It may be observed, moreover, that a similar rule Huo^ con- 
obtains with respect to personal chattels that are inci- nexed.^ ^ ' 
dent to the freehold, which will pass by a grant of the 
freehold itself, though at the time of the grant they 
are actually severed from it. And, therefore, by the 
conveyance or lease of a house, the doors, windows, 
locks, keys, and rings of the house will pass, although 
they may be distinct things ; because they are con- 

(a) As to the eflfect of ooUaterBl cm parte Qumeey, pott, in raspect of 

circumttuica dekan the inttni- there being no conuderation. See 

ment, see Cclegnnfe ▼. Dias Santot, also Doe dem. Freekmd v. Btirt, 

in reelect of there being no stipu- 1 T. R. 701. PhilL on Evid* Tolti. 

lation for the appraisement of fixed ch. 10. \ 

articles on the sale of a house. So . - . 

N 4 
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structively annexed to the house. And so, by a grant 
of a mill, the mill-stone passes, notwithstanding at the 
time of the conveyance it is severed from the mill and 
removed for a temporary purpose ; for it still remains, 
in contemplation of law, parcel of the mill, (a) 

It is however proper to mention in this place, that 
there are two cases which appear in some degree at 
variance with the principles laid down in the fore- 
going decisions. For in the case ear parte Quincey (&), 
Lord Hard wicke seemed to have been of opinion, that 
the fixed utensils of a brewhouse would not pass by 
a conveyance of the brewhouse with the appurte- 
nances. And in another case. Beck v. JRebofW, 1 P. 
Wms. 94., it was held, that a covenant to settle a 
house and all things fixed to the freehold of the* 
house, did not comprize certain matters of ornament 
which at the time of the deed were affixed to the 
house, and united to it by screws and nails. 

But it may be observed of the former of these 
cases that it was never finally determined, (c) And. 
with respect to the case of Beck v. Rebcnv^ it is par- 
ticularly to be remarked, that the property in dispute, 
appears to have been of a description similar to that 
. which in other cases has been held removable as 
between heir and executor. It may therefore be. 

(a) Shep. Touch. 90. ii Co. 50, (5) 1 Atk. 477. 

lAford's case. 6 Mod. 187. And (c) The conyeyance was by way 

866 Went. OfL Ex. 69. Pyot y. of mortgage. For a more particular 

Lady 8t John^ Cro. Jac. 589. examination of the case, see post, 

sBuls. 113.S. C. As to detached in the diviaon which treats of 

ptpet mtdeanduki passing hy a grant mortgages, 
of a houses see Nicholat ▼. ChcmAer' 
lain, Cro. Jac. 181. i Ley. 151. 
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thought, perhapsi that without infringing the rule 
in ordinary cases, the court considered that articles 
of this description, which are so much in the nature 
of pensonalty as to be assets in the hands of the 
executor, might be an exception to the general rule, 
and ought not in strictness to be comprehended 
under the general terms of a conveyance. 

And it is observable that the distinction here sug- Executwr'sfix- 

. . turesy whether 

gested seems to denve support from some expressions they bUo pass: 
of the Court in the case of Colegrave v. Dias Santos 
above cited. The principle^ however, has not been 
recognized in any other determination ; and it appears 
from many of the authorities referred to in the course 
of this work, and particularly from the observations 
of C. J» Gibbs in the case of Lee v. JRisdon (a), that 
things fixed to the freehold, are, in all cases, to be 
deemed essential parts of the freehold while they 
subsist in a state of annexation, notwithstanding 
they may be subject to a right of being afterwards 
severed from the freehold, and converted into per- 
sonal chattels. 

From the principles discussed in the preceding 
pages some practical inferences may be deducedr to 
which it may be useful to draw the reader's atten- 
tion» with reference to the precautions to be used in 
purchasing houses, &c., and upon taking leases 
or assignments of premises with the fixtures and 
other appendages belonging to them. 

Upon an agreement for the sale of a house, if it 

(a) 7 Taunt 190* 
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Perhi^psy in such a case, the teaant would not 
absolutely lose his right of property in the articles 
by omitting to sever them before the expiration of 
his term ; unles8> indeed, it is implied in the pur- 
chase, that he should hold them upon the same 
conditions as his own fixtures. The precise nature^ 
however, of the interest which is taken under agree- 
ments of this kind, does not appear to have been 
hitherto discussed, (a) 

Demise of pre- Sometimes a tenant's lease contains an express 
thingi affixed, demise of fixtures ; as in leases of collieries, brew- 
eries, mills, &c., which are let together with the 
machinery, plant, and fixed utensils. (6) In these 
cases the tenant is not at liberty to sever the articles, 
and use them as personal chattels during the term\; 
for immediately upon the severance, the property 
vests in the landlord, and the tenant by his wrongful 
act forfeits all future interest in it. The tenant, it 
is to be observed, has not the dominion of the 
property, but only a qualified right to use it during 
the term in a particular way, viz. as annexed to the 
freehold, (c) 

(d) See the remarks of Parker special terms m the leases of pro- 

Ch. B. in RyaH ▼. RoBe^ 1 Atk. 175. perty of that descriptioii. Of these 

Ifafter a grant offixtur^ the grantee see several instances in Storer ▼. 

should take a lease of the land itself, Hunter, 3* Bar. & Cres. 569. Mom 

it might perhaps be contended that v. Baker, 9 Bast, 215. Duck t» 

the fixtures become re-annexed to BradifyU, l M'Cleland, S19. 
the land by the second grant, and {c\ Farrant r, Tkompion, 5 Bar. 

that the only interest which the & Aid. 896. RyaUyr.R(Me,^.iup. 

grantee takes, is that which is de» llie tenant's interest in the fixtures 

rived under die leise* Vide s An- is similar to that he enjoys in respect 

ders. 59. Owen, 49. of trees grovring on the demised 

{b) The value and importance of premises; per Bayley J. in Farrant 

the fixtures in collieries and other v. Thotnpaon, As to the nature of 

likeworki^ has given rise to very a tenant^s interest in moveable uten* 
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Jf, at the time of making a demise, nothing is 
said respecting die fixed articles beUmging to the 
premises, the tenant will be entitled to the use of 
them dming the term as part of the demise ; and 
the landlord cannot afterwards remove them, neither 
can he insist upon their being valued, or that any 
additionid consideration shall be paid for them. 



Mortgage of Fixtures. 

With respect to the transfer of fixtures by "mag of Whether 
mortgage^ there does not appear to be any reason why pas^ amort- 
fixtures should n6t be included under general terms ^^^'^'^ 
in mortgage conveyances as well as in ccMiveyances 
of any other description, (a) It has, however, beeii 
thought, that a contrary doctrine is intimated by Lord 
Hardwicke in the case ex parte Qtdncey (11)^ which 
has already been referred to. In that case a person 
sold the utensils and granted a lease of a brewhouse, 
and afterwards mortgaged the brewhouse with the 
appurtenances, to another person. The lessee sold 
his lease and utensils to A, who, for a sum of money, 
mortgaged the whole to the original proprietor, who 
afterwards became bankrupt ; and the right to the 



■Ui and machineiy which are de* between m<»tgage and other oon- 

mited together with the premises, see veyances, see Eaton v. Jacquei^ 

5 Rep. 15. Spencef^s case. Gordon Doug. 458. WaterdeU v. DaU^ 
▼. Harpwr^ 7 T. R. 9. Dyer, S19 b. 7 T. R. S06. Wmam ▼. Botanquei, 
lAtk.170. 2N.Rep»894. l Bos. l Brod. & Ring. S38. 

6 Pul. 8S, 85. in noHt, And see the (b) 1 AtL 477. Vide Powell on 
cases referred to in the preceding Mortg. toL i. p*40., toI. ii. p. 1040. 
note. And see Sugden's Vend. & Pur* SO* 

(a) As to the supposed ifistinction 
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fixtures was litigated between his assignees and the 
first mortgagee of the brewhouse. Under these 
circumstances Lord Hardwicke was inclined to 
think, that the fixed utensils of the brewhouse did not 
pass by the mortgage. ** For/' he observed, " there 
** is some description generally of things in a brew- 
<< house : the manner of describing the parcels 
<< shows that it was not meant to mortgage the 
<< utensils, for the word appurtenances seems only 
<< to intend things belonging to the out-houses. It 
^< is said that a mortgage is a purchase ; but then 
<^ it is a redeemable one. How does it stand be- 
*^ tween a purchaser and a vendor ? If a man sells 
<< a house where there is a copper, or a brew- 
^^ house where there are utensils, unless there was 
'^ some consideration given for them they would 
<< not pass.'' The case, however, stood over ; and 
it does not appear whether it was ultimately deter- 
mined* 

This authority, allowing it full weight as a final 
decision, appears to have been determined with 
reference to its own peculiar circumstances, and the 
construction put upon the language of the convey- 
ance. It seems, therefore, hardly to warrant the 
position which some writers have deduced from it, 
' that fixtures will not in any case pass by a mortgage 
of the land, unless they are specifically mentioned, (a) 
The decision, however, shews the utility of express- 
ing, in clear terms, in a deed or instrument of con*> 

(a) And see Steward y. Lombe and other recent cases referred to in 
the preceding pages. 
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veyance, the intention of parties with respect 
to the transfer of property annexed to the free* 
hold, (a) 

Several questions have arisen respecting the effect Possesaoa by 
. of a mortgagor retaining possession of fixtures after «™^*"B^'* 
granting a mortgage of the land to which they are 
attached. The ground of objection in these cases 
is, that as fixtures may be regarded in the nature 
of personal chattels, the possession of them after 
a conveyance would, in general, be deemed incon- 
sistent with the deed, and a strong proof of fraud. (V) 
Agreeably to this view of the subject. Lord Hard- 
wicke in the case last cited, thought that there 
would have been a difficulty on account of the 
mortgagor's possession, if it had not appeared that 
there was an express agreement between the parties 
that he should have a right of entering upon the 
brewhouse. It seems, however, to be now clearly 
established, that things affixed to land partake so 
much of the nature of realty, that the retaining 
possession of them together with the land after an 
assignment, will not avoid the conveyance on the 
ground of fraud. In this respect, therefore, a mort> 
i;age of property in a state of annexation, differs 
from a mortgage of things severed from the free- 
hold, or of mere personal chattels transferable from 
hand to hand. 



(a) See Sugden's Vend. & Pur. ITarden, S T. R. 587. Beidr. Bladet^ 
p. 30. 5 Taunt. 212. Btytan ▼. W^, 

(b) See the statute IsEliz, c.5. 1 Bos. & Pul. 83. Eastwood ▼. 
2\0j^8ca8e»3Co.8O. Edwards y. J^rotvii, iR.&M. N.P.C.312. 
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Thus, in the case of RyaU v. RoUe (a\ a brewer 
having borrowed money, as a security conveyed and 
assigned his dwelling-house and brewhouse, and all 
the coppers and utensils of trade belonging thereto, 
by way of mortgage, subject to redemption ; and 
4iflerwards continued in possession. On a question 
between the first mortgagee and the subsequent 
mortgagees and creditors, as to the validity of the 
first mortgage, which was disputed on the ground 
of a fraudulent possession by the debtor, the court 
were clearly of opinion, that the first mortgage was 
not invalidated on this account, nor was the mort- 
gagee deprived of his lien upon the fixed utensils. 
The court said, moreover, that neither the mort- 
^g^gof*, nor any other person had a right to remove 
-the fixtures until the mortgage was satisfied. 

In like manner, in the case of Steward v. Lombe (&), 
a person having mortgaged a windmill of a peculiar 
construction, continued in possession of it after the 
mortgage; and it was holden that the possession 
was not firaudulent. And the court observed, that it 
was not to be expected that the mortgagee should 
come to reside in the mill. The mortgagee, in con-> 
formity with the usual practice in such cases, permit- 
ted the mortgagor to continue in possession, and con- 
structive possession of the land under the deed was 
a sufficient possession of the mill standing on the 
land ; and the more so, as this was not an absolute 

(a) 1 Atk. 1«5. S. C. 1 Yes. 548. {b) 1 Brod. & Bing. 506. 1 PoweU 

on Mortg. S6. 
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conveyance, but a mere pledge to be kept till money 
lent on the security of it was repaid. If the party 
relinquished possession it would probably defeat all 
' the ends of the mortgage. The mortgagee could only 
have taken possession by entering the land unneces- 
sarily, or by occupying the mill to his own personal 
inconvenience. 

In this case, it may be observed, that the mill had 
been erected by the owner of the fee, and was not 
seizable under a writ oijieri facias against him ; and 
the Court appear in some measure to have relied 
upon this circumstance. But it should seem that 
the principle of the decision would hold equally in 
the case of the mortgage of a mere chattel interest ; 
as where a tenant having erected fixtures during 
the term, afterwards mortgages his interest in the 
premises. It is conceived, that the circumstance 
of the fixed property being in the latter case seizable 
under 2^ fieri facias in the hands of the tenant, could 
not make it so far a personal chattel, that the mort- 
gagor's retaining possession of it afterwards together 
with the land, would be deemed fraudulent, (a) 

Bankruptcy. 

The statute 9X Jas. 1. c. 19* relating to bankrupts. Bankruptcy, 
has given rise to some questions respecting fixtures, 
which have depended upon the peculiar nature of 
this species of property. By the 11th sect, of that 
statute, it was enacted, << that if any person or per* 

* (a) See further as to the mort- when mortgaged distinctly from it, 
gage o!r fixtures, as well when con* in j2yd/ ▼. i2o^, ti6. wp, 
▼eyed tx^gether with the land, as 



« 
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<< flons shall become bankrupts and at such time 
^' as they shall so become bankrupt^ shall by the 
*« consent and permission of the true owner ttnd 
^ proprietary^ have in their possession^ order, and 
** dispositiod, tftijr gotiUs or chatteh^ wherecrf* they 
^ shall be reputed oWner» and take upon them the 
*< sale, alteration, or dispoi^tion as owners^ thai in 
** every such ease the commissioiiers shall have 
** power to sell and dispose the same^ to and for the 
** benefit of the creditors which shall seek relief by 
** the commission, as fuUy as any other part of the 
^* estate of the bankrupt/' (a) 

Fbnd arddes tn a case arising out of this statute, it was holden 
aDddu^** ^^^ certain stills fixed to the freehold, which had 

^^ .^ been leased together with a distil-house to a bank- 
si Jac*Ke,i9r ® 

rupt, would not pass to his assignees under the de- 
scription of *^ goods and chattels.** (b) And the 
Court drew a distinction between these articles and 
certain other utensils which were not fixed, but 
merely stood upon frames or horses, and which they 
held would pass to the assignees under the words 
of the statute, (c) 



(a) The proyidons of this secdon dedsion, howerer, was not ad?erted 

tof the statute are preserved in nearly to ia the discussion of the case. See 

the same vords in the new act, further, as to vepoted ownership in 

. 6 G. 4. c. 16. Vide Sect. 7S. cases of fixtures, in JRy^ v. RoUe, 

\b) Horn T. Baier, 9 East, SI 5. 1 Atk. 16^. De TaiM y. WMcr, 

In '^e lecent rase of Sin«Mr ▼. 1 Buck. 155. 

Sievemon, S Bing. 514., the assignees (c) With respect to the moveabU 

of a bankrupt were held entitled td utensils in this case, there was w^ 

certain articles stated to be fixtures, thing to rebut the reputed owner- 

on the ground of reputed ownership, ship of the bankrupt as to thepn;* 

contrary, as it should seem^ to the but the Court considered that they 

decision of Horn t. Baker, That would not ba?e paiied tp the asr 
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From the principle of this decision, it may, per- Ri^htofthe 
haps, be infi^rred that where a tenant fot years be- t^i^Tfix- " 
comes a bankrapt, the articles and utensils which he ^^"^^ 
JiM Mmse^ attached to the demised premises, and 
which are removable by him at the end of his term, 
will not pass absolutely to the assignees like his other 
goods and chattels, or those in his possession or 
disposition* (a) There is no doubt, however, diat 
the assignees may lay claim to them on the ground 
of their succeeding to the bankrupt's interest in the 
term ; though, if they renounce the bankrupt's 
lease, it is conceived, they will have no right to take 
the fixtures. Perhaps, indeed, a severance of the fix- 
tures would, of itself, be deemed an acceptance of 
the demise, and subject the assignees to the cove- 
nants contained in the tenant's lease. 

Independently of the construction put upon the Possesaon of 
words << goods and chatt^ls^* in the statute 21 Jas. 1., ^putiS owol 
as laid down in the foregoing case, it seems that ^'"P* 
property affixed to the freehold is not within the 
intent of the statute ; because the possession 
of such property would not create a visible owner- 
ship in the bankrupt so as to procure him unme- 
rited credit. Upon the same principle that the 
Courts have made a distinction between the mort- 



ri9Met had there been a known 1 Bos. & Pul. 85. Ex parte Dale, 

usage c^ trade of leasing such things i Buck. 3QS. 

together with the premises, for then (a) Fixtures erected by the tenant 

the use and possession of them himself, are tit favor of credkon so 

wiiu)d not have carried the reputed far considered as goods and chattels^ 

ownership. As to which see Storer that they are seiiable under a fteri 

y. Hunter^ pott. And«see^as to /ictiif which contains only the words 

trading articles not fiabd passing to ** goods and chattdi^* See j^. 

the asttgneeiy .Brywn ▼. Wt^^ Pftrtll. 

O 2 
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gage of fixtures and the mortgage of mere personal 
chattels. For creditors are not deceived by the pos- 
session of property of this description ; and it differs 
from the case of personal goods, where the posses- 
f sion and power of disposal are the only evidence of 

ownership to which a creditor can look. Accord- 
ingly, it may be observed, that in the case of Steward 
V. Lombes Ch. J. Dallas intimates an opinion, that 
if the mortgagor of the mill had become bankrupt^ 
the mill would not have passed to his assignees, be- 
cause it would . not have been a case in which the 
appearances could excite a false credit by reason 
of the possession of the debtor after the assign- 
ment, (a) 

PotMsrion In the recent case of Storer v. Hunter, in 

wiSb^e the King's Bench (b), it was determined, that the 
usage of trade, possession by a tenant of ceii;ain fixed machinery 

which he had taken on lease together with some 
collieries, and of new machinery which he had 
erected to replace some of the old, was not to be 
considered a reputed ownership within the meaning 
of the statutes of bankruptcy, either during the 
term, or after he had forfeited it, between a judg- 
ment in ejectment by his landlord and the execution 
of the writ of habere facias possessionem. In this 
case, however, the Court principally relied on an 
usage which was proved of demising the machinery 
with the collieries, the landlord retaining the right 
to it on the determination of the tenant's lease ; 
for, it was said, that this usage rebutted the pre- 

(«) i6rod.j^ Ring. 511. And tee (6) ^ Bar. & Cr. 668. 
i^fl0T.Aa0^»tth.iup. 
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sumption of a reputed ownership arising from the 
possession of the articles. But it is apprehended that 
the claim of the assignees, as far at least as respects 
the fixed machinery demised to the tenant, could 
not have been supported in any point of view- (a) 
For, according to the principle above referred to, 
it would appear that the possession oi fixed articles 
would not create a reputed ownership, even if there 
had been no usage in the case j and from the de- 
cision of Hwn V. Baker J it would seem to follow^ 
that notwithstanding the bankrupt retained the vi- 
sible ownership of the machinery, it would not have 
passed to the assignees under the words of the sta- 
tute ; and lastly, the assijgnees could not have taken 
the fixed property as part of the bankrupt's estate 
and effects, because it appears from the statement 
of the case, that before the act of bankruptcy the 
lease had been forfeited, and the term was at an 
end. (b) 

Devise of Fixtures. 

With respect to the transfer of fixtures by way of '^*Jf*!j^ 
devise, it may be observed, that where a testator has hold, in whai 
a devisable interest in a house, &c., he may devise ^^ 
the incidents of the house, and things that are an- 
nexed to the house, either together with, or in se- 

(a) The question was raised in (5) The case was tried a second 

this case, as well as in Horn y. Baker, time at the Derby Spring Assizes, 

and Sindair v. Sieventon, (cited in 18S6, and a verdict was found 

a former note) in an action of iro^ against the assignees. It was 

ver; but it seems that trover was brought down for trial a third time 

not the proper form of action for at the following Summer Assizes; 

recovering the fixed utensils. Vide but was compromised. 
pott, Part II. 

o 3 
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paratiou from the house. On the other hand, if the 
estate itself is not devisable, the things that are 
annexed to it are not in general devisable; and 
therefore a tenant for life or in tail cannot devise 
the doofs, windows, or wainscot of a hous^, nor per- 
sonal chattels that are affixed to the house, and 
which form part of it ; but such a devise is void, (a) 
But even in this case, the testator may devise away 
such fixtures as are severable from the freehold, and 
which would go to his personal representative, 
because they are not incident to the inheritance. 

Bdong to de- In general it may be considered as a rule, that the 
land. devisee of land will be entitled to all articles that are 

affixed to the land, whether the annexation takes 
place prior or subsequent to the date of the devise ; 
according to the legal maxim " quod csdificatur in 
, area legatd cedit legato.** By a devise, therefore, of 

a house, all personal chattels which are annexed to 
the house, and which are essential to its enjoyment, 
will pass to the devisee. (&) And in like manner, 
things that are constructively annexed to the house,* 
as the locks, keys, and rings, &c. of the house, will 
go to the devisee (c) : and so of any other matter 
that is incident to the principal thing, although it 
may be distinct from it ; and, therefore, if the owner 
of a mill take out one of the mill-stones to pick or 
gravel it, and devise the mill while the stone is 
severed from it, yet it shall pass as part of the mill, (d) 

' (a) Shep. Touch. 340. 322. (c) 1 1 Co. 50., Uford^% case. 6m 

(6) Shep. Touch. 469, 470. 4 Co. an/^p.l84. 
63.9 HerlakendetCz case. And see (cQ 6 Mod. 1S7. 
Colegrave v. Diat Santos, 2 Bar. & 
Ores. SO. 
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But it is conceived that an exception from this Whether exe- 
general rule will be found to exist in respect of the S^^'to 
class of fixtures which have been described in the ^ ^^ *^ 
preceding chapter. For, as those articles are con- 
sidered not to pass to the heir as part of the inhe- 
ritance, but are held to be personal assets in the 
hands of the executor, it would seem to follow, that, 
as between the executor and the devisee of the land, 
the devisee would not be entitled to them, under 
a general devise of the realty. This point, how- 
ever, is not altogether free from difficulty: for 
although in ordinary cases the devisee takes the 
land in the same condition as it would have de- 
scended to the heir, yet, it should be recollected, 
that the devisee of land is entitled to emblements 
(which are very analogous to fixtures), and may 
claim them as against the executor, notwitlistand- 
ing the heir would not have taken then witfa the 
estate* (a) 

In one case, which was a conveyance by 
deed, a testator had covenanted to grant a house 
and all things Jixed to the freehold qfthe house ; and 
on a question between the covenantee and the 
defendant, who was the executor and de^ee of 
the house in trust to settle it according to the 
covenant, it was held, that articles of the description 
just referred to^ viz. hangings and looking-glasses 
fixed to the walls of the house, were not within the 
testator's covenant, because they were not to be 
taken as part of the house, (b) From this decision it 
might perhaps be inferred that such fixtures would 

(a) See ante^ p. 178. (i) Beck ▼. Rebow, I P. Wms. 94* 

o 4 
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not be comprized under a corresponding devise in a 
will. 

Fixturw, how With respect to the language of a devise relating to 
dSiw^^ "* * fixtures, it should be observed, that where it is 

the intention of a testator expressly to devise fixtures 
in separation from the freehold, or that the devisee of 
the land should take all appendages belonging to the 
land, it is necessary to specify the articles by some 
appropriate phrase or description. For, it seems, that 
things fixed to the freehold will not be included 
under terms which are usually applied to property 
of a mere chattel nature. 

Will not paas Thus, under the term **/tfrmA/re," in a devise, 
Jl^."™' the devisee will not be entitled to articles that are 

fixed to the freehold of the testatoi-'s house, notwith- 
standing they are matters of mere ornament. In the 
case of Allen v. Mien (a), a testator gave to the de* 
fendant, inter alia^ \mfwmiture^ jewels, &c. ; on a bill 
brought by the heir of the testator, it appeared that 
the defendant claimed under this devise certain mar* 
ble slabs and chimney-pieces fixed up in a house of 
which the testator was the owner in fee, and certain 
other slabs and chimney-pieces belonging to a house 
of which the testator was tenant for years. It was 
contended that all these things passed to the devisee, 
because they were ornaments every day taken down* 
by tenants, and also upon executions. But the 
Lord Chancellor held, that by the word furniture, 
the devisee was not entitled to the marble slabs or 
chimney-pieces, or any thing fixed to the freehold 
on the testator's own estate. And he said, that 

(a) Mo«el7»llt. 
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I 

glasses in pannels were to be considered as part of 
the freehold, but not if they were screwed in ; and 
that there was a great difference between the heir 
and deviseci or the executor and devisee, and a 
landlord and tenant. 

So, where a testator gave by his will all bis house^ Nor «» 
hold goods and implements of household : it was held goods." 
that under this bequest the clock in the house would ^ 
pass, " ifnotjijced to the house.'' (a) From whence it 
may be concluded that articles of this description, 
if actually fixed to the freehold, would not be in- 
cluded under a devise of household goods. (&) 

Mr. Serjeant Hill, in his MS. notes (c), in referring 
to the above-mentioned case of Allen v. Allen, 
remarks that it seems admitted in the case, that 
the legatee of furniture should have the slabs 
and chimney-pieces in the testator's dwelling-house, 
of which he was only tenant for years. The dis- 
tinction seems to be, that in the latter case, the 
articles may be considered to partake more of the 
nature of personalty, because the testator has only a 
chattel interest in the estate itself, (rf) 

* In cases of wills, however, the intention of the par* lotention oT 
ties more than any particular form of expression is the 

* 

{a) Sktnning v. Style^ 5 P. Wms. (d) The case before the court 

334. does not however seem to involve 

{b) And see Burn. Ecc. Law, this point. It is clear the heir was 
vol. iv. p. 168. 170. Swinb. on not entitled to the fixtures on the 
Wills, Part 7. s. 10. God. Orp. leasehold estate; but the question 
Aeg. Part 3. ch.20. s. IS. See, how- would still remain whether, as be- 
ever, SlewaH v. Marq. of Bute^ ante, tween the devisee and the executor^ 
p. 140, in nolis, they would pass to the devisee as 

(c) See his copy of Viner's Ab. in furniture. 
Line. Inn Lib. vol.xiv. p. 319. tit. 
House, E. 
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aiterion to be resorted to, for ascertaining whether 
things affixed pass by a conveyance of the real or of 
the personal estate. And with respect to this it may 
be observed, that the intention of a testator may fre- 
quently be indicated by the circumstance of the 
articles having been used together with the premises 
during the lifetime of the party. 

Thus where a testator devised his copyhold estate, 
consisting of a brewhouse and malthouse ; under 
this devise the plant of the brewhouse was held to 
pass with the brewhouse itself, although there was a 
bequest of the per3onal estate to another; for 
the court, without reference to llie doctrine of 
fixtures, presumed that from the circumstance of 
theu* having been in lease together, the testator 
must be understood to have devised them toge- 
ther, {a) 

There does not appear to be any authority 
respecting the proper formalities of a will which is 
intended to pass fixtures in separation from the land, 
and whether it must be duly executed according to 
the provisions of the statute of frauds. Perhaps a 
distinction may be thought to exist between a 
devise of articles which are in the nature of per- 
sonal estate^ and which would be assets in the hands 
of the executor, and those appendages to the free- 
hold which would descend to the heir, notwith- 
standing they were antecedently of a chattel 
nature. In the former case the subject of the 



(«) Wood ▼. Gaywm, Arab. 395. 141. 1 Bos. &'Piil. 53., 2 T. R.498. 
And see upon thb subject, 5 Wils. 8 Bing. 456. 1 Bar. & Ores. 350. 
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devise has a close analogy to emblementSi which 
are said to pass by an unattested will. The question, 
however, does not appear to have been hitherto dis- 
cussed, (a) ^ 

* 

Form of Agreements, &c. 

It remains now to mention a few particulars re- 
specting the proper formalities to be observed in 
agreements and conveyances relating to fixtures. 

The most important question that occurs upon Agreement 
this subject is, whether agreements which relate to whethtfmth* 
the transfer of fixtures can be considered to fall JJ JUSl!*"'* 
within the provisions of the statute of frauds. Al- 
though this question must be supposed frequently to 
to arise, as well upon original demises between land'- 
lords and tenants, as upon assignments between out* 
going and in-coming tenants, and upon sales under 
executions, yet there does not appear to be any 
instance in which it has been hitherto the subject of 
legal discussion. Where, indeed, the contract relates 
to a transfer of fixtures together with the land, it 
clearly falls within the 4th section of the statute ; and 
it is apprehended that in such a case any agreement 
for the sale, valuation, &c. of the fixtures, although it 
may be of a chattel interest only, must be in writing, 
acid executed according to the formalities required by 
the statute. But the question seems to be much more 
doubtful when things annexed to the freehold are 
sold in contemplation of an immediate severance, 
and the contract takes place between parties who do 

(0) V\da Swinb. on Wills^ part 7. s. 6. Roberto on Wills, vol. 1. p.SS. 
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not transfer any interest whatever in the land ; as 
between an out-going tenant at the expiration of 
his term, and the in-coming tenant under a new 
demise. For in this case the subject of the contract 
is in the view of the parties a bare chattel ; and^ as 
was observed by Lord Ellenborough in the case 
of Parker v. Staniland (a), it does not follow be- 
cause articles are not at the time of the contract 
in the shape of personal chattels as not being 
severed from the land, so that larceny might be 
committed of them, that therefore the contract for 
the purchase of them passed an interest in land 
within the 4th section of the Statute of Frauds. It 
deiserves also to be noticed, that in a very recent case, 
Mayjield v. Wadsley^ in the King's Bench (ft), it 
seems to have been considered by the court, that a 
parol contract for the sale of growing crops might 
be good, at least where, as between out-going and 
in-coming tenant, there was no sale of any interest 
in the land itself, (c) 

After an ap- But if fixtures, while they subsist in a state 

of annexation, are to be considered an interest in 
land, and within the provisions of the Statute of 
Frauds, it is conceived from analogy to the cases 
relating to the sale of trees, &c. that a contract which 
could not be enforced for want of the requisites 
of the statute, might give a right of action where it 
has been executed by an appraisement having been 
made of the fixtures, (d) 



(a) 11 East, 562. . (rf) Tirftf PouUer v. KilUngheck, 

ib) 5 Bar. & Ores. 560. 1 Bos. & Put. 397. Teal ▼. Auly, 

(c) And see 1 Bing. 6. 8 Brod. & Bing. 99. See also Sal^ 
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Stamps on Instruments relating to Fixtures. 

A few observations occur with respect to the pro- Schedule of 
visions of the stamp acts, as they apply to schedules ^l^n. 
or inventories of fixtures. 

These schedules are either annexed to or en- 
dorsed upon instruments of lease, .&c. or else are dis- 
tinct instruments which are merely referred to in the 
lease. According to the provisions contained in 
the general stamp act, 55 G. 3. c. 184., a schedule 
or inventory, &c. which is put or endorsed upon, or 
annexed to a deed or agreement, must be included in 
the calculation of the number of words as part of the 
instrument, (a) But " a schedule, inventory, or ca- 
" talogue of ^uyJixtureSi &c. which shall be referred 
'< to in or by, and be intended to be used or given 
** in evidence as part of, or as material to, any agree-* 
<* ment, lease, tack, bond, or other instrument, &c. 
** but which shall be separate and distinct from and 
<* not indorsed on or annexed to such agreement, 
" &c." is subject to a duty of 1/. 5s. \ and if it con- 
tains 2,160 words or upwards, for every entire quan- 
tity of 1,080 words over and above the first 1,080, 
a further progressive duty of 1/. 5s. is payable* 

Under this provision of the act it seems that an 
inventory of fixtures referred to by any instrument 
cannot be given in evidence unless it has the proper 
stamp } but it has Been held that • the circumstance 

mon ▼. WaUm^ 4 B. Moore 75.> fts to (a) Lahi f. Jihweil, 3 Eail, 596. 

the effect gf an appraisement of fix* 

tures. 
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of such an inventory not being stamped, will not 
vitiate the deed itself to which it refer3« (a) 

Stampt on With respect to other provisions contained in the 

stamp act ; it is held, that an instrument containing 
an agreement for the purchase of fixtures in a house, 
and which contains also a present demise of the 
bouse, cannot be given in evidence to prove the sale 
of the fixtures in an action for their value^ unless it 
has a lease stamp, the one contract being auxiliary 
io the other ; and an agreement stamp is not suf- 
fideiit (b) 

. An executory agreement for the making and 
putting up of machinery in a house, is not within the 
exemptions of the stamp act in favor of agreements 
for or relating to the sale of goods, &c. but must 
be stamped like any other agreement, (c) 

Ancdon duty. Lastly, it may be useful to mention, that by tlie 

statutes 43 G. 8. c. 69., and 45 G. S. c. SO., a duty 
of 1^. in the pound is payable upon fixtures sold by 
auction, the same as in the case of personal goods. 

(a) Duck ▼. Braddyll^ 1 M'Cle- 'sss. And tee lCainp.N.P.C.387. 
land, 917. 5 Stark. N. P. C. 188. 

(i) Cord^r v. DtYikeford, 5 Taunt. (c) Buxton ▼• JBedeil, 3 Eut, 599. 
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CHAPTER VI. 

ON THE BIGHTS AND LIABILITIES OF PABTIES IN 
RESPECT OF LAND AS INCREASED IN VALUE BY 
THE ANNEXATION OF PERSONAL CHATTELS. 

The law in a variety of instances determines the 
liabilities of persons to perforin public duties, or 
to contribute to public charges in consequence of 
the possession of real property. In like manner it 
confers many important rights on freeholders and 
tenants of inferior estates, by reason of their in- 
terest in the land. In these instances it is fre- 
quently necessary to ascertain the precise value of 
the property; and wherever that value has been 
increased by the annexation of personal chattels to 
the freehold^ it will be important to take into con- 
sideration the nature and doctrine of fixtures. 

Thus, with respect to the liabilities of persons to Land rateable 
make contributions to the poor rates ; the statute J^|!d£^^ 
43 Eliz. c. 2, enacts, that competent sums, to be '^ T[f?^"' 
levied for the purposes therein specified, should be nezadoBs. 
raised by the taxation, (amongst other persons) of 
every occupier of lands and houses in a parish : and 
in the construction of this statute it has been held, 
that land or houses are to be rated according to 
their annual value, although that value may be 
derived from the ani^exation of a personal chattel. 
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As by a rteel- Thus, where a corporation being possessed of a 

yard m a ma- i 

chine-house, house, erected a machine in the street leading by 

the said house for the purpose of weighing waggons, 
carts, &c., loaded with coal, &c, at Zd. per ton. The 
steelyard of the said weighing machine was, and 
always had been, in the said house. The corpo- 
ration was rated for the machine house according to 
the annual value, not only of the house itself, but 
of the clear profits of the machine. The Court held 
the rate good : and Lord Mansfield observed, that 
the nature of the thing showed that the machine 
was annexed to the freehold ; they were one entire 
thing, and were together rated by the common qame 
(the machine house), which comprehends both ; 
the steelyard was the most valuable part of the 
house, the house therefore applied to this use might 
be said to be built for the steel -yard, and not the 
steel-yard for the house. And Wilies, J. said, that if 
the machine be appurtenant to the building, its 
clear profits are undoubtedly rateable. If a bil- 
Hooseim- Uard table stand in a house, and the house should 
CiUkrd-taUe. ^^ respect of such table let at a higher sum, it 

would be rateable whilst the table continued there, 
and was so let at the advanced rate, (a) 

By a carding In another case (6), a building called the Engine 
machine. House consisted of a bay of building 18 feet long 

and 19 wide, in which there was a carding machine 
for manufacturing cotton. The engine was ge- 
nerally worked with water, but frequently by the 
hand. The building wherein the engine stood was 

(a) Bex Y. SL Nicholas Ghitcestcr, (6) Rex v. Hogg^ Cald. S66. I T. 
Cald.f6S. R.781. 
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not a dwelling house, nor was it erected fbr the 
purpose of receiving the engine. The engine was 
placed on the floor ; and the case stated that it was 
not annexed or fastened to the Jloor^ but might be 
moved at pleasure and carried out and worked in 
any other place, either by means of water or manual 
labour; and was not adapted to any particular build'- 
ing. The frame in which the engine stood was 
twelve feet in length, three feet eleven inches in 
breadth, and two feet nine inches in height; the 
semidiameter of the largest cylinder, with a small 
roller at the top, rising twenty inches above the 
frame; the engine sinking in the frame seventeen 
inches, (a) The Court thought that this case was 
not distinguishable from the preceding decision of 
Rex V. St. Nicholas^ Gloucester: and accordingly 
they held, that the house and engine for carding 
cotton ought to be rated as one entire subject. 

It was observed by Mn Justice Grose in the B^^ a malt- 
course of his judgment in this case, that if a tenement 
were to be fitted up as a malt-house, and a malt- 
mill put into it, and the whole was let together, the 
whole ought to be estimated together according to 
its improved value. 

There is some ambiguity in the above cases as to whether 
the necessity of a personal chattel being actually able in respect 
affixed to the premises, to make it the subject of i^f^""^ 
a rate upon land and bouses^ In the case of Rex y« ^^"^ 
St. Nicholas f Gloucester^ the machine which had been 



(a) The statement is given from the case after it was amended, on 
being referred back to the sessions. 

« 
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rated was clearly affixed to the freehold ; and the 
Court rely upon this circumstance in delivering their 
judgment. It has^ however, been thought that per- 
haps the case of Rex v. Hogg goes the length of de- 
termining that things let together with a house under 
the same demise, and yielding a profit, are rateable 
whether affixed or not. {a) But the better opinion 
appears to be that the profits arising from a personal 
chattel not attached to the premises ought not to be 
included in a rate professedly raised upon land 
and houses only. And it is observable that in Rex 
V. Hoggt Mr. Justice Ashurst, adverting to the con- 
struction of the carding machine, remai^ks that 
although it was stated that the machine was not 
fixed to the floor, yet that it might be fixed to the 
walls of the building, and that it was to be supposed 
that it must be fastened in some way, otherwise as it 
worked by water, the weight of the water must dis- 
place it. 

Water-pipes Upon the same principle, it is considered that 
rateable. personal chattels annexed to land which pro- 
duce profit to the proprietors are rateable, not- 
withstanding the ownership of the land itself 
may be in other individuals. Thus it has been 
decided that pines laid down and fixed in the 
ground are to be deemed a part of the soil, and are 
rateable in the parish in which they are situate, 
. according to the profits derived from the pipes, by 
the conveyance of water or gas. The Company of 
Rochdale Water-works were rated to the relief of 

.{a) Nolan's Poor Laws, vol. l.p. 82. S4 n. See Hex ▼. LondoK" 
ihorpe, post. 
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the poor of the township of Spotland^ in the county 
of Lancaster, for and in respect of the trunks and 
pipes, and other apparatus, for the conveyance of 
water belonging to the company, situate and being 
fixed in the ground, in the township of Spotland, 
and the profits arising therefrom within the town- 
ship. It was contended on the part of the Rochdale 
company, that the act of parliament by which they 
were incorporated merely gave them a licence to 
carry pipes through the lands of others ; but the 
Court determined that the company were clearly 
rateable to the poor by reason of their occupation of 
the pipes, (a) 

So, in a very recent case(&) it was held that a Gaspqics 
public company were rateable for the profits of their ™' ^ 
pipes in the parish in which the pipes were laid; 
although it appeared that the company had no in- 
terest in the land through which the pipes passed, 
but merely a licence to place them there, and that 
they had the power under an act of parliament of 
removing themi when they thought fit. The Court 
in deciding the question adverted to the last-men- 
tioned case of the Rochdale Waterworks Company, c 
and said, that the pipes were to be considered a part 
of the land, for they were not merely laid upon the 
land, but affixed thereto, and the land must be dis- 
turbed to come at the pipes ; and they compared the 
pipes to the case of a tunnel under a river which 
they said would clearly be rateable. With re- 
spect to the power of taking them up and altering 



(a) Rejp V. Rochdale Waterworks (b) Rex v. Brighton Gas Company^ 
Company y 1 Maule & Selwyn, 634.* £. T. 1826. K. B. 

p 2 



212 ANNEXATIONS TO LAND, * [PART I. 

Tenant** fix- their position as provided for by the act, they said, 

that the privilege was not greater than in the case 
of trade erections put up by a tenant, &c., which, 
although they might be removed under the law of 
fixtures, yet, until actually severed, were subject 
to be rated, because, in the meantime, they con- 
stituted a part of the land. 

Settlements In questions respecting the right to parochial set- 
o^iandTim-"^" Hements^ it is frequently necessary to refer to the 
Dou^mk *°' doctrine of fixtures. For it may often happen that 

the value of land, as increased by annexations made 
to it, would amount to the sum which is requisite to 
confer a settlement ; but if those annexations were 
not to be taken into calculation, it would fall short 
of it. 

Thus, in a very recent case, a question arose 

respecting the value of a tenement, by the rating of 

which it was contended that a settlement had been 

gained by the pauper according to the statutes 3\V. 

House ira- c.ll. s,6. & 35 Gco. 3. c.lOl. s. 4. By the latter 

SSiuJnV* ^f ^^^^^ statutes, it is enacted, « That no person 

ftovesj &c. «c ^y[jQ shj^ii come into any parish, township, or 

<< place, shall gain any settlement therein by being 
<* charged with and paying his share towards 
** the public taxes or levies of such place, for or 
" on account or in respect of any tenement not 
" being of the yearly value of 10/." On the part 
of the respondent parish, it was proved that the 
pauper's husband had on the 23d April 1823, gone 
to live in a house in the parish of Saint Dunstan, at 
the yearly rent of 10/. ; that he had not occupied it 
for a year, but that he had been rated for the house 
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in that parish, and had paid the assessment for one 
quarter ; that one Butbr had occupied the house 
before the pauperis husband ; that at the time of 
the hearing of the appeal one Hunt held it, each of 
them paying the annual rent of 10/. ; and that it had 
for six years preceding the pauper's tenancy been 
let, together with the articles of furniture herein- 
after mentioned, at lOLper annum. 

On the part of the appellant parish, it was proved^ 
that all houses in the parish of Saint Dunstan were 
rated at half their actual value, and that in the as* 
sessment on the pauper's husband, the said house 
was valued at 31. lOs. ; that at the time of his occu- 
pation the house was in a very bad state of repair, 
and that it would have required an expenditure of 
40/. ta put it into tenantable condition y that since 
his death, and prevrousty to Hunt's tenancy, 12/. 
had been expended on it ; that there were a stove 
and cupboard in the room below stairs, a grate and 
a cupboard in the chamber, and a grate in the 
kitchen ; that the stove and grates had not originally 
belonged to the house, but bad been put in by a 
tenant ; and the landlord had taken them in part 
payment of rent about six years before ; that these 
were fixed with brick work in the chimney places, 
but that they might be removed without doing any 
injury to the chimney places ; that the cupboards 
stood on the ground, and were supported by hold- 
fasts, and that these might also be removed without 
doing any other injury to the walls than leaving a 
few marks of nails ; that the use of these several 
articles was worth about 6(/. per week \ and that 

p S 
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the tenement, including the use of them, was worth 
7/. 105., and without them about 61. per annum. 
The Court of quarter sessions confirmed the order, 
but stated their opinion to be, that if any deduction, 
however small in amount, was to be made in respect 
of the above-mentioned articles, the tenement would 
not be of the annual value of 10/. 

It was contended on the part of the appellant 
parisii, that the fixtures, although they belonged to 
the landlord and were used by the tenant, consti- 
tuted no part of the tenement ; that the ancient 
rule of law had been relaxed between landlord and 
tenant, and that the rule so relaxed ought to pre- 
vail iq the present case. The Court however were 
of a different opinion and confirmed the order of 
sessions. And Mr. Justice Bailey, in delivering his 
judgment, observed, that although these fixtures, if 
they had belonged to the tenant, might have been 
removed by him during the term, yet, as they 
actually belonged to the landlord, they were parcel 
of the freehold, and would have gone to the heir, 
and not to the executor, and that the tenement 
was therefore of the annual value of 10/. (a) 

Chattels must It seems however, that in order to confer a settle. 

be actually 

affixed, ment, the property by which the value of land is 

improved, must be actually affixed to the soil ; not- 
withstanding it has been seen that in questions upon 
rates, some doubts have been entertained upon this 

Post^wind* subject. Thus, in a question respecting the removal of 

a pauper from Grantham to Londonthorpe both in the 

(«) Rex V. St. DuMlaJ , 4 Bar & Crcs. 6S6. 
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county of Lincoln, it appeared (a) that the pauper took 
a tenement in the hamlet of Spittlegate, in the parish 
of Grantham, in the county of Lincoln, at six pounds 
a year, in which he resided near three years, and the 
greater part of that time rented of the lord of the 
manor of Spittlegate a piece of waste ground in the 
hamlet, at the yearly rent of 105. 6t/., upon which 
he had the .privilege of building a post- windmill^ 
and which he was to be at liberty to remove at 
pleasure. He accordingly built a post-windmiU 
upon that ground at the expence of 120/., and 
worked it for about three quarters of a year, but rented 
the ground for two years and a half, the greatest part 
of which time the mill was standing thereon. The 
mill was constructed upon cross traces, laid upon 
brick pillars, but not attached or affixed thereto^ 
which is the usual mode of building mills of that 
nature. And the mill was considered as the pro- 
perty of the tenant. He let it to one Jackson for 
a quarter of a year, at the rate of 9/. per annum, 
during which time the pauper resided in the said 
tenement of the rent of Gl. per annum. The pauper 
afterwards sold the said mill as a chattel interest, 
and it was taken away by the purchaser without any 
interruption of the landlord ; no rates were ever 
paid or demanded for the mill, or the ground on 
. which it stood. 

It was contended that the value of the land must 
be taken to be increased by the erection of the mill 
upon it J' and it was compared to the cases of a 
rabbit-warren, or a land-sale colliery where the value 

(o) Rex V. Londonthorpe, 8 T. R. 377. 
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of the rabbits, and of the horses, ghis, ropes, and 
other chattels for working the collieries might be 
taken into account for making up the value re- 
quired. 

But Lord Kenyon observed, <' This windmill, as 
described in the case, is nothing but a chattel. And 
if in questions of this kind we were merely to con- 
sider the ability of the pauper, without at the same 
time considering whether he rented a tenement, we 
should abandon the statute altogether and the de^ 
cisions upon it. It might as well be said that an 
iron malt-mill would give a settlement. This pos&- 
windmill was the sole property of the tenant him- 
self; and it was not fixed in the ground, but de- 
tached from it. But in order to confer a settlement 
it should be so connected with the land, as, in legal 
contemplation, to fall within the description of a 
tenement.*' 

And per Grose J. This mill was a mere chattel, 
and was the property of the tenant, and not of the 
landlord. And it is no more a tenement than a 
large coffee-mill put up by the tenant in his house. 

Right of vol- It is conceived that the principles which have been 
Uonfinrel discussed in the preceding pages, would, in like 
spect offiree- manner, affect the right of voting for freeholds at the 
proved bj election of members of parliament. There is, how- 
ever, only one case to be found upon this subject. 
It was the case of a vote at an election for the 
county of Bedford. A voter had polled for a wind- 
mill, which appeared in evidence to be fixed on a 
post, upon pattens, in a foundation of brick- work» 
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and to be upon a plot of ground inclosed with a 
fence, put up by the voter in a common field. It 
did not appear in whom the title to the ground was, 
further than as it might have been inferred from 
possession. The vote in respect of this mill was 
held good by a committee, (a) 

It may be observed of this case, that the com- 
mittee seem to have clearly recognized the principle, 
that whatever was affixed to the freehold was to be 
considered as land, and as such conferred a right of 
voting. On the facts as stated in the report, it does 
not appear satisfactorily whether the windmill had 
ever been completely annexed to the soil. The 
case, however, can scarcely warrant an inference 
that a right of voting will belong to the owner of a 
chattel property which is merely laid upon the 
ground, and is not actually attached to the freehold. 

(ft) '2 Lui\. Ca^e IS. p 440. 
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For and The common law gave an action for waste in 

^D8 w 010 j.j^^gg cases only j tenancy by the curtesy, tenancy 

in dower, and guardianship in chivalry. These es- 
tates were created by act of law ; and the tenants 
were from the earliest times restrained from aa 
abuse of what the law thus conferred, (a) By the 
statutes of Marlebridge (52 Hen. S. c.23.), and Glou* 
cester (6 Edw. 1. c. 5.), an action for waste was given 
against lessee for life or years, tenant per auter vie, 
and against the assignee of tenant for life or years 
for waste done after assignment, (i) By a liberal 
construction of the last-mentioned statute, tenants 
from year to year, and tenants for a part of a year, 
were held punishable for waste ; which is a remark- 
able instance of the manner of construing statutes 
by equity in former times, (c) 



(a) S Inst. 145. Co. Lit 55 a. reason for the law providing a re^ 

etteq, Doct.& St, Dial.2. ch. 1,S. medy against them, because their 

2 Saund. 252. n. 7. Some have estates were very precarious previous 

thought, that at common law waste to the statute of Gloucester, 6 Edw. 1 . 

did not lie against tenant by the cur- ell., and indeed until the statute 

tesy. 2 Inst 145. 301. Br. Ab. 21 Hen. 8. c. 15.; inasmuch as the 

Wa8te,88. Harg.Co.Lit.53b. n.556. reversioner might at any time put 

It seems that tenants by statute sta- an end to their interest by means of 

pie, and statute merchant, are not a fictitious recovery, 

punishable for wastes although they (c) As to the equitable construc<f 

come in by process of law. 5.Co.57. tion of this statute, see Plowden's 

As to which, see Harg. Co. Lit. 57 a. observations at the end of the case 

note 577. of Eytlon v. Studd^ Plow. Com. 467. 

(6) 2 Inst 299. Co. Lit. 54 b. Hatton on Statutes. The practice 

5 Saund. 258. n. 7. In Reeve's His- of construing statutes by equi^, of 
^ry of the Eng. Law, vol. 1. p. 586. which so much is said in the ancient 

6 vol.2, p. 75, 74. 148. it is attempt- law writers, was a necessary conse- 
ed to bo shewn, that tenants for life quence of the brief and sententious 
were punishable for waste at com- manner in which the early statutes 
mon law. See also Eden on Injuno- are framed. See further respecting 
ttons, 145. til noiis. With respect to a tenant for a less term than a year, 
iertnort/or^arSf there would be less being included under the term ^ te-» 
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The ancient action of waste retained several ves- 
tiges of its early introduction ; and as it came into 
use before estates were commonly subdivided into 
numerous interests, it was not allowed even after- 
wards to be brought, except by the party who had 
the immediate estate of inheritance, either in fee 
or in tail. Nor could any person maintain the 
action unless he had the inheritance vested in him 
at the time when the waste was committed, (a) 

The action of waste was in its nature a mixed Nature of. 
action ; real, because on a judgment against the de-' 
fendant the plaintiff recovered the land wasted (b) ; 
and personal, because he was entitled to treble da- 
mages, (c) The right however to damages ensued 
originally only after prohibition delivered, in those 
cases where a prohibition was grantable : and there- 
fore, as the right of plainti£& in general to costs is 
given by a chapter of the statute of Gloucester 
prior to that relating to damages in waste against 
tenants for life or years, which, as Lord Coke says, 
was a law of creation, a plaintiff is not entitled to 



nanu for years" in Seij. Hill's notes that what is now an estate tail, was 

to Vin. Ab. vol. 2S. Waste. Br. Ab. a fee simple conditional before the 

Waste, pi. 59. In a modem case statute de dam$. 

Lord EUenborough refused to give (5) As to what is to be considered 

a similar extension to the statute the ** locut voiUxhu^* see S Inst 504. 

4 6.2. c. 28., which specifies tenants Co. Lit. 53 b. Com. Dig. Wast^ 

for life, lives, or years. Uoyd t. F.8. 

Rotbee, s Camp. N. P. C. 455. {c) Finch. S9. 5 Bl. Com. 1 18. 
(a) 2 Inst 505. 305. Co. Lit. If judgment b given against the de- 
55 b. % Roll. Ab. 855. Com. Dig. fendant when the writ charges him 
Waste, C. 4 ; Pleader, 5 O. 18. in the tenets it roust be for the place 
1 Taunt. 196. As to an action of wasted, and also for damages : but 
waste lying at common law by a te- if it be in the tenuity it is for da- 
nan t in tail, it should be observed, mages only. 2 Inst 304. Com. Dig. 
that it u the more common opinion Plead* 3 0. 22* 
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costs in an action against these individuals (a) ; 
unless indeed under the statute 8 & 9 Will. 3. c. 11. 
s. 3., when the damages recovered in waste do not 
exceed the sum of twenty nobles. 

Modem in- But the remedy by this proceeding is seldom 

stances of the • • t o 

action. resortcd to in the present day. The case of the 

Keepers of Harrow School v. Anderton^ 2 Bos. & 
Pull. 86., has been mentioned as the only instance 
to be met with in modern times, until it was recently 
revived in the case of Bed/em v. SmitJi^ 2 Bing. 26^. (&) 
The Court, however, on these occasions distinctly 
recognized the ancient form of proceeding, and 
adopted some of the important principles of the old 
doctrine of waste. For in the former oase, they held 
that injuries of a very trivial kind do not amomit to 
waste ; and that if the jury find a verdict for the 
plaintifi^ and give only very small damages, the de- 
fendant is entitled to judgment (c) : and in the latter 
case, they held that under the statute of Gloucester, 
the jury must always find the place wasted ; and for 
a defect of the verdict in this particular, they 
granted a new trial, (rf) 

The disuse into which this action has fallen makes 
it unnecessary to enter into a further examination of 
it. The reader who is desirous to be more particularly 
acquainted with the nature of the proceeding, and 
its application to different cases, will find it fully 
treated of in 2 Inst. 145. 299. et seq. / Co. Lit. 53 a. ; 

(a) 2 Inst. 289. 10 Co. 113. PtA sometimes act upon the doctrine, 

/orcfs case, 2 Saund. 252 a. n.7. that the place wasted » forfeitable. 

{b) And gee 1 Bing. 582. See Gowlay.Y. Duke of Somerut, 

(c) Fide I Jac. & Walk. 6S5. I Ves, & Bea. 68. 

(d) So the courts of equity will 
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Fitz. Nat Breo. Writ of Waste ; Com. Dig. Waste ; 
BLCom.vol.2. p.281. vol.3, p.223.; BuLN.F.ll9a.; 
and in Mr. Serj. Williams's notes to the case of 
Green v. Cole, g Saund. 228. {a) 

For the old action of vaste has now given way to Action of case 
the remedy by an action on the case in the nature qf^^ytUS^^^ 
"waste. This action is founded on the ancient form 
of proceeding, and is adapted for the redress of the 
same species of injuries to the^ freehold. It is a 
much more easy and expeditious remedy than the 
writ of waste, and is applicable to many cases, 
where the former remedy altogether failed, {b) 

The action on the case in the nature of waste The remedy 
may therefore be resorted to in many instances for J^j!^®^^' 
the purpose of determining whether the removal , 
of articles annexed to the freehold is warranted by 
the law of fixtures or not. It is the appropriate 
remedy in such cases for the reversioner against a 
tenant in possession, whether for life or for years. 
The proceeding is founded on the injury occasioned 
to the plaintiff's reversionary interest by the wrong- 
ful act of the party in immediate possession of 
the land : and hence it is inapplicable to all those Not when the 
cases in which an executor lays claim to remove ^^Jton! ^ 
articles, as fixtures, which have been put up by his 
testator^ whose interest in the land is determined by 



(a) It may be useful to caution the Marlebridge, and under the statute 

reader, that much confusion upon of Gloucester, 

the subject of the ancient doctrine {h) As to the advantages of the 

of waste has arisen from an inatten- action upon the case compared with 

tion to the important distinctions the ancient writ of waste^ see 8 Wi^ 

between the several remedies at liams's Saunders, S58 a. n. 7. 
common law, wider the statute of 
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his death ; because, in such cases, there exists no 
privity of estate between the parties, (a) 

Liability of Neither can the action be maintained against the 
wMte.^" ^^ personal representative for waste committed by the 
testator in his life-time ; because waste is a tort 
which in the language of the law " moritur cum 
persond.^^ (b) However, the executors and adminis- 
trators of a tenant for years are punishable for waste 
committed by them while they are in possession of 
the land, (c) And if by the commission of waste 
by a testator^ his personal estate has been benefited, 
his executors will be chargeable for it to the value 
of the property^ although not in this form of ac- 
tion, (rf) 

Whether case But in respect of those parties between whom 
be i^po^ this action is maintainable; it has been thought that 
tmmt^who ^^ right to support the actioil will not be waived 
**^^*"*5£ ^ ^y entering into any special covenant, as not to do 

waste, &c. ; but that the reversioner will have his 
election either to bring an action upon the case in 
tort for the waste, or an action upon the special 
covenant. In Kinlyside and Thornton (^), a lessee 
covenanted quietly to yield up the demised premises 
at the end of the tehn. During the term waste had 
been committed in pulling down and demolishing* 
certain fixtures mentioned in the declaration, as an 
ale-jiouse bar, and divers doors, partitions, dressers, 

(a) As to the liability of a tenant (&) 8 fnst. 908. 
in waste for the acts of a stranger^ (r) 1 Cru. Dig. tit. 8. ch. 9. s. II* 
see 8 Inst. 145. 303. 505. Vin. Ab. {d) Cowp. 576. 1 P. Wms. 407. 

Waste, K. Doct and Stud, Dial 8». I>ick. 815. Vin« Ab. Wast^ 8 S. 
ch. 4. 1 Taunt. 185. ^ $eq. (e) 8 BL fi<^* 1 U 1. 
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&c. The plaintiff brought an action of case in na- 
ture of waste ; and upon an objection that he ought 
to have sued on the covenant, the Court were of 
opinion, that an action on the case was maintainable 
as well as covenant : for it was said, that the land- 
lord by acquiring a new remedy by the special co- 
venant did not therefore lose his old. (a) 

It has, however, been supposed, that the authority 
of this decision has been impeached in some modern 
cases. In Jones v. Hill^ the plaintiff declared in an 
action of case in nature of waste against a lessee who 
had entered into a special covenant to repair. And 
according to the report of this case in 1 Bay. 
Moore. 100., Ch. J. Gibbs, in delivering judgment, 
observed, that '< when there is an express stipulation 
** or contract between two parties, this species of 
*^ action is not maintainable; for such contract is 
" a total waiver of tort^ and it therefore ceases to 
" bear the character of waste." 

But it is to be observed of this case, that in the 
report given of it in 7 Taunt. 392., the dictum attri- 
buted to Ch. J. Gibbs is whollv omitted. Indeed 
the decision itself turned upon a particular point, 
which did not involve the general question, viz. that 
the injury complained of by the plaintiff could not 
in any view be considered to amount to an act of 
waste. 

(a) See S Saund. 252. n. b. In was a special coyenant to repair. 

Elwet T. Maw, the plaintiff declared A covenant to repair does not 

in an action of case in nature of preclude an injunction for waste, 

waste, yet it appears that the tenant Dick. 445. 18 Ves. 455. 2 Ves. & 

held under a lease in which there Bea.349. 
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There id another case. Heme v. Benhow (a), which 
has been thought at variance with the decision of 
Kinlyside v. Thornton; and is considered an authority 
against an action on the case being maintainable 
where an assumpsit is to be implied between a land- 
lord and tenant, {b) On referring, however, to this 
case, the determination appears to have proceeded 
altogether upon a principle which has been counte- 
nanced in some recent decisions, that an action on the 
case is not maintainable for permissive waste, (c) 



(a) 4 Taunt 764. 

{h) And see Harg. Co. Lit. 54 b. n. 559. 5Brod.& Bing. 171. 

(c) Wiih respect to this latter question, whether an action upon the case 
can be supported ^ovpermisnoe waste, the authorities are by no means satis- 
factory. It is conceived that much of the difficulty upon this subject has 
arisen from not distinguishing between tenancies at will and tenancies 
from year to year, as affected by the provisions of the statute of Glouces- 
ter. The statute of Gloucester gives a remedy for waste in the case of 
tenancies for years, or for a less term than a year, but is held not to ex- 
tend to tenancies strictly at will. Co. Litt 54. b. s Inst. 302. 6 Rep. 57. 
It has expressly been decided, that those tenants who are within the pro- 
visions of the statute, are liable in an action ofwatte^ as well for pemdstive, 
as for voluntary waste. Co. Lit. 53. a. 2 Inst. 145. 2 Roll. Ab. 816. 
Owen 92. 1 Saund. 325 a. n. 7. 2 Saund. 252 c 259. 1 Salk. 19. 
3 Lev. 359. S. C. And see Harg. Co. Lit. 56 b. n. 576. The question, 
therefore, is whether the action of case in the nature of waste, which has 
been substituted in lieu of the action of waste, cannot be supported for 
permissive waste in all those cases in which the old action could itself 
have been supported. In the Countess of Salop's case, 5 Rep. 14. Cro. 
£liz. 777. 784. it was holden, that an action upon the case in nature of 
waste, could not be maintained against a tenant at will for permissiTe 
waste; and the reason is stated to be, because the statute of Glouces- 
ter does not extend the remedy by action of waste to the case of tenancies 
at unll. From this reason being assigned as the ground of decision, it 
seems a fair inference, that an action upon the case would lie for per- 
missive waste against a tenant for years ; because, as against such a tenant, 
waste might have been brought under the statute. Accordingly, Mr. Serj. 
Williams lays it down expressly, that an action upon the case may be 
brought as well for permissive, as for voluntary waste, 1 Saund. 335 a. n. 7. 
2 Saund. 259. It has, however, been thought that a contrary doctrine 
is established by some modem decisions of the courts, viz. Gibson v. 9fellt, 
1 New. Rep. 290. Heme v. Benbow, 4 Taunt, 764. Jones v. HiU^ 
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The forms of pleadin&r in waste, and in actions on Pi^^^g ^^ 

tr o ' evidence m 

the case in nature of waste, are treated of with waste, 
much learning in a note of Mr. Serj. Williams in 
2 Saund. 252 c. n. 7» For precedents of waste in 
respect of chattels affixed to the freehold, see 
2 Bl. Rep. 1111. 1 H. Bl. 258. 3 East. 38. 1 Brod. 
& Bing. 54. For the evidence, see Stark. Law £v. 
vol. iii. J 668. 

7 Taant. 598. 1 B. Moore, 100. S. C. With respect to the first of these 
decisions, the judgment of the court is certunly expressed in very general 
terms, and the marginal note states broadly, that an action on the case 
does not lie for permissive waste. But it appears that, in this case, the action 
was in fact brought against a tenant at will ; and it is observable, that 
Mr. Serj. Williams cites this authority, and does not consider it as 
conflicting with the opinion he lays down. As to the case of Heme v. 
BenboWfthe decision turned upon a different point: in that case, how* 
ever, the court seem, undoubtedly, to have lost sight of the distinction 
between tenants for years and at will ; for they cite the Counieu of Salop*s 
case as a general authority against the action for permbsive waste, which, 
it has been seen, was a case of a tenancy at will, and decides nothing as to 
the action not being maintiunable against a tenant for years. In the case 
of Jonei v. Hiliy the distinction between tenancies at will and for years, 
was pressed upon the court, and Ch. J. Gibbs then declined to ^ve any 
opinion upon the general question. Notwithstanding, therefore, several 
text writers have, upon the authority of these modern decisions, laid it 
down as a general rule, that an action upon the case will not lie for per- 
missive waste, it seems very questionable whether such a position can be 
maintained, except in respect of tenancies at will, in the strict sense of the 
term. See further upon this subject, 22 Vm. Ab. 525. tit. Waste. Ijac. & 
Walk. 522. 2 Sim. & Stu. 87. 
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SECTION IL 

X)f Injunction for Waste, and Equitable Relief in the 

ease of Fixtures. 

The proceedings described in the former section 
are remedies of a corrective nature } and they are 
in reality methods of recovering a compensation for 
injuries already sustained, and for which the party 
grieved can, in general, only receive satisfaction by 
pecuniary damages* (a) But it frequently happens 
from the consequences attending Injuries to real 
property, that the damages recoverable in an action 
are a very inadequate compensation for the loss 
incurred ; so that the redress afforded by a court 
of law would prove an imperfect as well as a tardy 
relief to the injured party. The Courts of Equity, 
however, provide a very beneficial remedy in these 
cases, which is of a preventive nature, and whereby 
injuries to real property may be anticipated and pre- 
vented. This equitable interposition of Chancery 
consists in restraining a person from committing 
waste, either threatened, or which he may be in the 
act of committing, by means of the writ of injunc- 
tion ; which is a prohibitory writ issuing by the 
order and under the seal of a Court of Equity. 



(a) By the old writ of waste in the tenet, the place wasted was re- 
covered. 
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It has been seen that the right to fixtures is fre- 
quently decided upon questions of waste. And as 
the remedy by injunction is calculated to afford a 
very prompt and effectual protection where this spe- 
cies of injury is sustained^ it will be useful to give a 
brief account of the nature of the proceeding. 

By the common law a prohibition to inhibit waste Prohibition at 
issued out of Chancery against the three classes of ^^""^" ^^' 
persons who were at common law punishable of 
waste i viz. tenant by the curtesy, in dower, and 
guardian. It was granted on the prayer of the 
party who had the inheritance, and might be had 
before any waste was actually committed. The 
writ of prohibition lay afterwards against all tenants 
for life or for years, under the provisions of the sta- 
tutes of Malbridge and Gloucester, (rt) 

There was also at common law another remedy Estrepement 
for waste of a preventive nature in the writ qf^ ^"*** 
estrepement of waste. This writ lay after a judgment 
obtained in a real action, and before possession 
delivered by the sheriff, to prevent the defendant 
from committing waste in the lands recovered. By 
the statute of Gloucester a further writ was given in 
these cases, to prevent the defendant from committing 
waste during the suit^ which was called the writ of 
estrepement pendente placito. (i) 

These methods of restraining waste have long injunction to 
since fallen into disuse. For the Court of Chan- '^'"^"^^wtc- 

(a) S Inst. 299. Com. Dig. tit. injunction from the ancient writ of 
Chancery, D. 1 1. I B08.& Pul. 108. prohibition of waste. Dick. 455. 
181. The Court of Chancery seems (6) 2 Inst. 328. Fitz. Nat. Brev. 
to have derived its jurisdiction in 135. Bden on Inj. 159. !? Reeve's 

History, 152. 

Q S 
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eery will now, by means of a writ of itfftmctian, 
restrain a party from committing waste in all cases 
in which waste is punishable by law. And in some 
particular cases it will restrain a party even where 
he is dispunishable of waste, either from the nature 
of his estate, or by express grant '< without im- 
peachment of waste." (a) 

In what cases There are a great variety of cases in which a 

Court of Equity will thus * interfere. The most or- 
dinary occasion, however, is to restrain a tenant for 
life, or tenant for y^ars, upon the application of the 
owner of the inheritance. And an injunction may 
be obtained on the application of a remainder man 
for ]ife, as well as on that of a remainder man in 
fee, notwithstanding there is an intermediate estate 
for life, (b) 

It would be unnecessary for the present purpose 
to enter into a detail of the various cases in which 
the remedy by injunction applies. The reader will 
find them very clearly specified in Com. Dig. tit. 
Chancery, D. 11., and in Eden's treatise on the law 
of Injunctions. Ch. 9« 

Injunction to In general the interposition of equity in restraint 
pass. of waste is founded on privity of estate. There 

are, however, some particular occasions in which an 
injunction will be granted where the act complained 
of is a mere trespass, (c) This principle has been 
adopted only by the modern practice of the court j 



(a) See ante, p. 1S5. m notii. (c) 3 Atk.9l. 1 Br. Ch. Ca.588. 

ffi) 1 £q. Ca. Ab.'dOO. sP. W. 6Ves.l47. 7Ve8.508. loVes.290. 

368. Amb. 105. S Atk.94.210. 7S5. 17 Ves. 128. 158. S81. Didu 670. 

€ Ves. 787. Swanst. tos. 
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and it is by no means applicable to a case of a com- 
mon trespass, which is only contingent and tempo- 
rary. For the Couit will always expect a strong case 
of destruction or irreparable mischief to be made 
out ; of irreparable mischief which may be com- 
pletely effected before any trial at law can be 
had. 

The equitable remedy for waste is attended with Equity will 
this additional advantage; that if waste has already count of waste 
been committed, the Court will at the same time ^<>™°''"«^- 
that it enjoins from further waste, also grant an ac- 
count, and decree satisfaction for waste which has 
been actually done, (a) So that a party has by this 
means the same redress that he would have obtained 
by recovering damages in a court of law. Again, 
where waste has been already committed, as in tim- 
ber that has been cut down, the Court will prevent 
the defendant from taking advantage of his wrong- 
ful act, by restraining him by order from taking it 
away, (h) 

The relief by injunction will not be granted on Whatnsuffi- 
slight or uncertain grounds ; for in the affidavit upon foriDjuncdon. 
which it is founded, it is not sufficient that the plaintiff 
merely swears that he apprehends, or has been in- 
formed, that the defendant intends to commit waste ; 
but there must appear an actual waste, or some act 
from which the intention is fully evinced, as sending 



(a)3Atk.268. Kden.159. 981. Ainb.54. SP.W.S40. 1 Br. 

{b) 1 Ves. Jun. 95. Aa to whe- Cb. Ca. 194. 3 fir. Cb. Cft.37. 

tber equity will entertain a bill for 1 Ves. Jun. 78. Dick. fill. Fonb. 

an account wbere an injunction is on £q. vol. i. p. 14. 
not also prayed for, see 3 Atk. S63. 

Q 4 
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a surveyor to mark out trees, &c. (a) Threats, how- 
ever, will form a sufficient ground for an injunction ; 
for it is not necessary to stay till waste is actually 
done, (b) And in like manner, an injunction has 
been granted against a tenant for life who insisted 
on a right to commit waste where he had none, al- 
though no waste was in fact committed, (c) 

Injunction to From the view here given of the nature of the pro- 
removal of ceeding by injunction, it appears that it is a remedy 
the°^echoid!^ which may frequently be adopted by the reversioner 

for the purpose of restraining a tenant for life or for 
years, who intends or rather threatens to sever things 
from the freehold under a claim arising out of the law 
of fixtures. It seems, indeed, to be more particularly 
applicable, where a tenant at the expiration of his 
term, insists on a right of taking away substantial 
buildings which the owner of the land contends are 
not within the privilege of removal, (rf) 

Property must But in such cases to entitle a party to relief by in- 
affixed. junction on the specific ground of waste, it must ap- 

pear that the property in dispute is actually affixed to 
the freehold. For, where a bill was brought praying 
an injunction and account, which stated that the de- 
fendant had committed waste, by destroying a dove 
cote, and by removing the locks from the doors of the 
house, the chains from the lawn, the statues, images, 
and fences from the pleasure-ground, wardrobes, 

(a^ sAtk. 18S. 5Ve8.688. rVes. {d) As to relief in equity a^'ainst 

309. 417. 10 Ve8.54. executors for the waste of their tefr- 

(6) s Atk.lSS. 6Ve8. 706. Dick, tator, and the distinction in this re- 

101. lJac.& Walk. 653. spect between legal and equitable 

{c) Bam. 497. waste, see Eden on Inj. 211. ^ 
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presses, and closets, forming part of the wainscot of 
the house ; the Lord Chancellor, in giving his judg- 
ment, said, ** The foundation of this motion to revive 
the injunction is, first, a clear act of waste ; second, 
an act removing things supposed to be fixed to the 
freehold, wainscot, presses, &c. As to the dove cote, 
a clear act of waste is proved, — therefore against 
waste the injunction must be revived. But I cannot 
grant it against removing the presses, eo normie^ if not 
fixed to the freehold.'* (a) 

Besides the specific remedy by means of injunc- Other reme- 
tion to stay waste, as above described, it appears that " *" ^^ ^' 
there are a variety of other methods by which the 
right to fixtures may be incidentally determined in a 
Court of Equity. For instance, by means of an in- 
junction to restrain a breach of covenant ; or upon a 
decree for an account, &c. And from a reference 
to several of the cases detailed in the former part of 
this work, it will be seen that many important ques- 
tions relating to the law of fixtures have arisen in 
proceedings instituted in the equity courts. (&) 

The liability of ecclesiastical persons for waste has Prohibition 
been explained on a former occasion, (c) And with !^cal%N* 
respect to the remedy in such cases, it is to be ob« 
served, that besides an action by the successor, either 

(a) Umpton v. Eve, S Ves. & Bea. 1 15. a bill in equity was filed bj the 

349. And see S Dy. 108 b. executor of a tenant for life against 

(6) See Lawton v. Lawlon^ 3 Atk. the remainder-man, to have fire- 

13., where the right to fixtures b^ engines delivered up as part of the 

tween the executor of tenant for personalty. In ex parte Qumcey, 

life and the remainder-man was de- 1 Atk. 477. the question arose on a 

termined on a bill by a creditor of bankmpt petition. 

the deceased tenant for life. So, in (c) See ante, p. 100. 
Lord Dudley v. liord Warde, Amb. 

5 



sons. 
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in the spiritual court, or in the courts of common 
law, to recover damages for waste already com- 
mitted, it seems that the Court of Chancery has ju- 
risdiction to issue a writ of prohibition qf waste to 
restrain such persons from committing waste in their 
ecclesiastical possessions, (a) And by analogy to this 
proceeding, a Court of Equity now very frequently 
interferes by injunction ; as for instance, against a 
rector at the suit of the patron, (b) So, an injunction 
was in one case granted to stay waste against the 
widow of a rector at the suit of the patroness, during 
a vacancy, (c) It seems also that bishops, deans, 
and chapters, may be restrained by injunction at the 
suit of the crown, (d) 

{a) 2 Roll. Ab. 815. And see the no power to issue an original writ 

case of J^erson v. TA^ JBitkop of of prohibition to restrain a bishop 

Durham, I Bos.&PuL 105. See also from committing waste in the pos- 

8 Bum. £cc. LaWy dt. Dilapidation, sessions of hu see, at least at the 

1 Cm. Dig. tit. 5. ch. S. s. 74. suit of an uninterested person ; and 

5 Swanst 493. 499. A very learn- doubted whether the Court of Eling's 

ed account of the introduction Bench had such a power, 
of the writ of prohibition of waste . (b) S Atk.Sl7. Barn. 399, S.C. 

will be found in Jefferson v. Bishop Amb. 1 76. 1 Bos. & Pul. 119. 

of Durham; in which case it was de- (e) 3 Br. Ch.Ca. 553. 

termined, after much discussion, ((Q Amb. 176. 3Mer.4S7. 
that the Court of Common Pleas has 
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SECTION III. 

Of other Remedies by AcHon in respect of 

Fixtures. 

Of Trespass. 

Fixtures, as constituting in their nature <a part of Trespass to 
the land while in a state of annexation, are subject ancTafter se- 
to the general rules which govern the action of tres- ^«*"<^®- 
pass in its application to injuries to real property. 
And when severed from the freehold, and after their 
personal nature is revived, they may properly be 
sued for in an action of trespass de bonis asportatis. 

Thus, upon the same principle that in trespass TrespassofKorr 
quare clausumfregit for an injury to land, it is essen- forfixuiS; 
tial that the plaintiff should have actual possession of . 
the land at the time of the act complained of, a 
landlord cannot, during a subsisting lease, support 
trespass qicare clausum fregit against a stranger for 
the removal of fixtures attached to his freehold. In 
the case of the tenant, however, this would be the 
proper form of action in which he might recover 
compensation for the like ijijury. (a) 

{a) The recovery of the tenant landlord might proceed for the de- 
would, perhaps, bar the reversionerof terioration of his reTersionary estate 
\m remedy, and the damages would hy the removal of articles, which, 
not be apportioned as in a case where until an act done by the tenant, are 
injury is done to trees, &c. Bnt it to be considered as strictly a part 
would appear, upon principle, that of the freehold. As to analogous 
in default of the tenant suing, the cases of trtspass for cutting down 
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So, where a tenant, under colour of the law of 
fixtures, wrongfully severs from the freehold articles 
put up by himself during the term, or which have 
been demised to him together with the premises, 
the landlord cannot, pending the lease, support 
an action against him as for trespass to real pro- 
perty, (a) 

For the same reason, and because in respect of 
real property there is no constructive possession, 
the heir could not, till after entry, try the question 
with the executor, whether articles descend with 
the inheritance or are properly fixtures, in an action 
of trespass qiLore clatcsum fregit After entry, 
however, this would be the proper form of proceed- 
ing. (V) 

Trespass de But, where fixed articles have been severed from 
for fixtures, the freehold and reduced again to a chattel state, 

the party in whom the right of property b vested 
from the time of severance, may support trespass 
de bonis asportatis for the removal; because the 
general property of personal chattels draws to it the 
legal possession. The reversioner may, therefore, sus- 
tain this action against a tenant in possession pend- 
ing a lease, for the removal of things which the 
tenant, either from the circumstance of their having 



trees, see 4 Co. 69. Br. Ab. Tresp. lie in such a case against a strict 

S7ff. Conij Dig. Treep. A. l, 3. tenant at will, because it is said his 

Biens, H. Viner's Abr. Tresp. S. term is put an end to by the sever- 

7 T. R. 9. 1 N.R. 25. 3 Mau. and ance. See 8 £d. 4. p. 8. 12 £d. 4. 

Sel. 499. 1 Saund. 532. n. 5. And p. 8. Litt $ 71. Saviile, 84. Dyer, 

see 1 Price, 5.7. 121 b. 

(a) It seems that trespass would (b) 21 Hen. 7. 28. S Mod. 7. 
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been demised to him, or for any oth^r reason, has no 
right to take away, (ja) 

It would, therefore, seem, that a tenant, after the 
severance of articles to which he is not entitled as 
fixtures, could not, in general, maintain trespass 
against his landlord for removing them.(£) In a late 
case (c), indeed, an action of trespass was brought 
by a tenant against the bailiff of his landlord, in re- 
spect of certain fixed articles which it appeared had 
been demised to him together with the house, and 
for which he recovered damages. But no objection 
as to the form of action, with reference to the plain- 
tiff's interest, seems to have been taken on that oc- 
casion ; and it may be observed, moreover, that the 
articles in question had been wrongfully severed 
under the authority of the landlord himself; and it 
might, therefore, be considered, that the landlord 
and the defendant who acted under him, were 
estopped from insisting that the tenant's interest was 
put an end to by the severance, (d) 

It may be collected from the foregoing remarks Right to bring 
that the right to bring an action of trespass de HS'after se!-'^ 
bonis asportatis for chattels which have been dis- ^®'*^^- 
annexed from the freehold, and to bring trespass 
quare clausum Jregit for injuries to them previous 



(a) For the principle, see 1 1 Co. 8 1 . ger, Evant ▼. Evans, S Camp. C. N. P. 

Udtdv.Udal, Aieyn.sa. pott, 959. 491. 

3Campb.N. P.C.491. 2 Chit. Rep. {c)PUtY. Shew, 4 Bur. & Aid, 20€. 
636. AndieeBerrj/y.HeardfBs cited ((f) This case was prior to that 

in Viner's Abr. Trespass, S. pi. 10. of FarrafU v. Thonyuon, in which 

As to which, see Serj. Hill's MS. it was clearly laid down, that the 

note, Utid. See also Farrant v. property of fixed articles demised 

nompson, 5 Bar. & Aid. 836. with the premises, reverted to the 

(6) And semb., not against a stran- landlord on severance. 
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to the act of severance, will frequently reside in 
different individuals. This is further illustrated by 
the case of Harrison v. Parker, (^a) In that case a 
person had, at his own expence, erected a bridge ou 
the soil of another with his permission ; part of the 
bridge having been pulled down, and the materials 
taken away by a wrong doer, it was holden, that the 
original owner might maintain trespass for the as- 
portation, because the exclusive right of property 
in the materials reverted to him by the act of se- 
verance And Lord EUenborough observed upon 
this occasion, that the case would have involved 
a different question, if the injury complained of 
had been to the materials while in a state of an- 
nexation. 

There are, indeed, cases arising out of the law of fix* 
tures, where an action of trespass qtutre clausumjregit 
may be brought against an individual for retaining 
possession of land to which fixtures are attached, but 
where an action of trespass de bonis asportatis could 
not be brought against him for severing and taking 
them away. For a tenant who wrongfully continues 
in possession of the premises after the expiration of 
his term, is held not to abandon his right of pro- 
perty in his fixtures ; but may, nevertheless, be sued 
in trespass quare clausum Jregit by his landlord, be- 
cause his property in the fixtures does not give him 
a right of onstand on the land, (b) 

(a) 6 East. 154. See also 8 Taunt, press covenant^ and his right to 

614. e< teq. maintain trespass under such cir* 

{h) Penian v. RobaH, S East 88. cumstances, see Beafy v. Gibbam, 

SttatUe, parti, ch.8. s.5. As to 16 East. 116. 
the tenant's right of onstand by ex* 
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It may be questionable whether an action of tares- where these- 

, vereDce and 

pass de bonis asportatis for the removal of fixtures asporudonan 
after their severance, could be maintained in a case actV^*^ 
where the severance and removal are one continued 
and entire act. 

In the case of Udalv. Udal (a), it is said, that the 
Court agreed, that '^ if a lessee for years cuts down 
^< timber trees and lets them lie, and after carries 
'< them away, so that the taking and carrying away 
" be not as ofie continued act, but that there be 
^ sQme time for the distinct property of a divided 
** chattel to settle in the lessor, that an action of 
** trespass vi et armis would lie in such case against 
^^ the lessee : and that in such case felony might be 
" committed of them ; but not where they were 
'^ taken and carried away at the same time.'' ' 

If the principle contained in this passage be 
correct (&), it would seem to apply equally to the 
case of fixtures. The question, however, does not 
appear to have undergone much discussion (c)j 
but the reader will find some further remarks upon 
it in the ensuing division respecting the action of 
trover, to which the authorities more immediately 
relate. 

With respect to the form of declaring in an action Form of de- 
of trespass for injuries to fixtures; if the plaintiff* has 
both an interest in the land, and also the right of 



(a) Aleyn. 82. (c> Vide Spwmer v. Brewster, 

(6) And see the position as laid 9 Bing. 136. Ward ▼• Andrews, 

down in Bui. N. P. 84. See also S Chit. Rep. 636. 

Vin. Ab. Trees, A. G. Com. Dig. 

Biens, H. 2 Roll. Abr: 119. 
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property in the severed chattel, the declaration 
should contain a count quare clatisum Jregit, 8gc. 
with an asportavit count in the usual form. In the 
latter count the articles must be treated as of a 
personal and chattel nature ; but in the former^ it 
seems advisable, in order to meet objections upon 
this point, to describe the property in terms appli- 
cable to it only in a fixed state, (a) 

Plea. As to the form of pleading, it may be observed, 

that the plea of the general issue will, in ordinary 
cases, raise the question between the parties respect- 
ing the right of property in fixtures; because, in tres- 
pass, whether to real or to personal property, the de- 
fendant may, under the general issue, give in evidence 
a title in himself, or those under whom he claims. 

And upon this subject it may not be unimportant 
to make some observations upon the case of Welsh 
V. Nashj which appears, at first sight, to be at va- 
riance with the above rule, and has, moreover, been 
thought to involve a general question as to the pro- 
perty in personal chattels annexed to land. It was 
held in that case, that a defendant could not, under 
the general issue, justify cutting certain posts and 
rails which the plaintiff had erected upon his, the 
defendant's, own soil. (A) But it is to be observed of 
this case, that the question in controversy came be- 

(a) See, however^ Pitt ▼. Shew, des were not taken away till some 

4 Bar. & Aid. 206., where it was held, days aflerthe severance under the 

that the valae of fixtures might be distress. See the facts as stated on 

recovered under a count charging the motion for a new trial, 4 Bar. & 

the defendant with breaking and en- Aid. 208. 

tering the plaintiflTs house, and tak- (b) 8 East 394. And see 5 Bar. & 

io%)mgoodt^chatteU,ttndeff€cU. In Aid. 605. 
this case it is probable that the arti- 
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fore the Court upon a case reserved, in which, as it 
was said by the Court, the posts and rails were meant 
to be stated as the property of the plaintiff. This 
being so, there was no room for the legal pre- 
sumption that they passed to the defendant as owner 
of the soil. For, as the record stood, the state of 
the facts was, that the plaintiff*^ posts and rails 
were wrongfully standing on the defendant's land : 
the general rule of pleading then necessarily apphed, 
that as the defendant's answer was, that the articles 
were damage feasant on his soil, such answer should 
have been specially pleaded. According to this 
view of the decision, the question which might have 
been raised in this case, as to the legal consequence 
of annexing a personal chattel to the soil of another, 
is altogether untouched, (a) 

(«) The Ic^ effect of the annexation of a personal chattel to the free- 
hold by a stranger was adverted to on a former occasion, and reference was 
then made to the present part of the work. The following authorities have 
laid down the law upon this subject with much particularitj. It is observed 
by Britton, in treating of the right of property by accession, c. 53. that ^pro- 
** perty accrues from the fraud and folly of another: as where persons, with 
** an evil intent, or through ignorance, build with their own timber on 
** another's soil. The same may be applied to those who plant or engraft, 
" also to those who sow their grain on another's land without the leave of 
** the owner oT the soil. In such cases, what is built, planted, and sown, 
^ shall be the owner's of the soil, upon presumption that they were given 
** to him. For in these cases it would be a great encouragement to such 
^ builders, planters, or sowers, if what was built, planted, and sown, was 
** not to belong to the owners of the soil, and especially if such structures 
** are fixed, or the plants and seeds have taken root or nourishment. But 
^ if any one perceives his folly, he may lawfully remove his timber or his 
trees, so as he does it before our writ of prohibition comes against his re- 
moving any thing, and before the timber is fastened with nails, or the treci 
** have taken root." To the same effect as the above is the language of 
Bracton. De acq, rerum dom, chap. 3. Sb 4. 6. And his observations are 
copied with very little alteration by Fleta, lib. 3. c. 2. s. 1 2. The reader will 
also find some curious illustrations of the same rule in Perkins, tit. Dower, 
52S, Cowell's Inst, book 2. tit. 1. s. 27. Fulbeck's Par. tit. Devises, 59. 
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Costs. It may be useful to add a remark in respect of the 

costs in an action of trespass, as applying to the case 
of personal chattels annexed to land. The statute 
22 & 23 Car. 2. c9- which restrains the plaintiff's 
right to costs in an action of trespass where the da- 
mages are under 40^. and the judge does not certify, 
extends to trespass quare chmsum fregit for injuries 
done to things fixed to the freehold, (a) And it is 
held that a case is within the statute, although the 
declaration charges the defendant with taking and 
carrying away a portion of the freehold, if the taking 
and carrying away is merely a mode or qualification of 
the injury done to the land, as distinguishable from 
an asportation of personal property, (b) But an in- 
jury to mere personal property, or to chattels severed 
from the freehold, is not within the statute. And, 
therefore, whenever the circumstances of the case 
will admit of the act complained of being considered 
as an act distinct from the trespass to the land, it is 
advisable tb insert a count de bonis asportatis, for the 
purpose of avoiding the restrictive operation of the 
statute. 



Trover. 



TroTcr lies for Where fixtures have been unlawfully severed fron} 



fixtures 



severed. the freehold and carried away, an action of trover 

may be brought to recover their value. The mere 
act of severance, however, is not a sufficient ground 



(«) 1 1 Mod. 198. 6 Vin. Ab. 557. {b) And see Hull, on Costs, p. 6S, 
TM*8 Pine. 976. ei $eq. 7 Ed. 
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for sustaining the action : there must be a subsequent 
asportation, or some unlawful assumption of property 
to make the conversion, which is the gist of the 
action, (a) 

But as trover is not maintainable except for the NotwhUst 
conversion of personal chattels, it cannot be brought an^xed^"^ 
for the recovery of fixtures so long as they are an- 
nexed to and remain parcel of the realty. This 
rule is plainly recognized by Lord Hardwicke in the 
case Ex-parte Quincey. (V) And in Lee y.Bisdon (c), 
Ch. J. Gibbs observes, that it never was heard of 
that trover could be brought by a tenant for his 
fixtures, after the expiration of his term. So also, 
in the case of Davis v. Jones (rf), where it was held 
that trover would lie for certain jibs, which were 
detached pieces belonging to some fixed machinery, 
the ground upon which the action was sustained was, 
that these articles might be considered, from their 
nature and construction, as mere moveable chat- 
tels, (tf) And Abbott Ch. J. said, that if the jibs 
were to be considered as annexed and parcel of the 
freehold, then admitting that the plaintifis might 
have removed them during the term, as being erec- 
tions for the benefit of trade, yet they could not 
after the term maintain trover for them; because 



(«) BacAbr. Trover A. And see ecuton, it is said, that a granary 

S Mod. 845. Bull. N. P. 44. b. built on pillars in Hampshire, is, by 

(6) 1 Atk.478. custom, a chattel which goes to the 

(c) 7 Taunt. 191. executors, and may be recovered in 

(d) 2 Bar. & Aid. 165. itwer. 
(0 In U Vin. Ab, 154. Tit. Ex- 

R 2 
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the action of trover was maintainable in respect of 
personal chattels only, (a) 

, , . However, in trover, it will not be intended that 

In trover, the ' . /• 

property pr&. the property in demand is connected with the free- 
be fixed. hold, unless that fact expressly appears. (V) Thus, 
where the declaration was that the plaintiff was pos- 
sessed, ut de bonis propriis^ of a portal with hinges, 
a hand'tniU^ a lead^ and a washing vat, and lost 
them, &c. After verdict for the plaintifiv it ^as ob- 
jected in arrest of judgment that these things ap- 
peared to be fixed to the house, and are as parcel 
thereof, and not accounted as goods ; for the portal 
is a door of a house ; and the hand-mill, and lead, 
and the washing vat, are always fixed things. Sed 
non allocatur: for it is alleged in the declaration, 
that the plaintiff was possessed of them, ut de bonis 
propriis: and it may be, that these things were 
severed from the freehold and things lying by ; and 
it shall be so intended when the plaintiff so declares, 
and the contrary appears not to the Court by any 
matter shewn in the defendant's plea, (c) 

(a) And see 3 Bar. & Cres. 79. the articles in these cases had been 

Cro.Jac.l29. See also the remarks separated from the land before the 

of Lord Ellenborough in Homy, commencement of the action. 
Baker, 9 East, 837. (c) Woody. Smiih, Cro. Jac 199. 

(6) It will have been observed, that Com. Dig. Action on the case, 

several of the most important ques- Trover, G. 1. See also Dyer, 108. 

tions respecting fixtures have,in fact, fi Ves. & Bea. 549. As to shelves 

been determined in actions of trover; in a house, that they shall be in- 

as in the instance of the cyder-mill tended fixed, see 3 Bulst. 1 13. Cro. 

before Ch. Bar. Comyns; the hang- Jac. 329. S.C. So of racks in a 

ings and tapestry in Harvey v. Har- stable. Anon. 2 Vent. 214. See the 

vey ; and the salt-pans in Lawton v. principle upon which the case of 

Salmon. See also an/e, p. 197. note a. Niblei v. Smiih, 4T.R. 503. was 

It does not distinctly appear, whether decided, post, 852. 
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From the nature of the action of trover, as thus Whether tro- 

vAP lifis iRrhcPf 

applied to the subject of fixtures, a question arises, theseveniDce 
whether this action can be supported, if the severing aSonwe^nc 
and carrying away of the article is one continued and continued act 
entire act ? 

There does not appear to be any case in which 
this question has been discussed with reference to 
the doctrine of fixtures; but it seems to have 
arisen incidentally in respect of the cutting down 
and carrying away of timber. In Q RoUe's Ab. 
119- tit. Maaresme, it is laid down, that if lessee 
for life or years cuts timber trees, and immediately 
barks them and carries them away, yet they belong 
to the lessor who has the inheritance : for they are 
parcel of the inheritance ; and the lessor may have 
trover and conversion for them, although he never 
seizes them before the carrying them away, and that 
the lessee carried them away immediately afler the 
felling and barking, so that all was but one entire act. 
Between Berrie & Herde^ adjudged upon a special 
verdict in B. R. 

This case of Berry v. Heard is found in several of 
the books of reports, and is stated in a manner 
somewhat differently in each of them, (a) It esta- 
blished a principle which had been for a long time 
doubted, that a landlord has such a possession of 
timber cut down during the continuance of a lease, 
that he could maintain trover for it; because the 
lessee has only an interest in it while it was growing, 
which determined the instant it was cut down. This 

(a) Palmer, 327. Sir W. Jones, %5S. Bead. 141. Cro. Car. S42. 

R 3 
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was the principal question in the case, and the ob- 
servations of the Court are for the most part applied 
to this point. It appears, however, from a reference 
to the case, that the Court did also consider the 
objection as to the cutting and carrying away of the 
trees being one continued act. For they advert to 
the rule, that in criminal cases such a taking would 
be no felony ; and, according to the report of the 
case in Palmer, Mr. Just. Doddridge is said to have 
remarked, that in respect of the barking of the tree, 
there must have been an interval between it and the 
cutting down of the tree, (a) 

Another case, Udal v. Udal^ in which the same 
point arose, has been mentioned on a former occa- 
sion. (&) In the discussion of that case, it is said to 
have been agreed by the Court, that an action of 
trespass vi et armis would lie against a lessee for 
the taking and carrying away of trees, if the same 
be not as one continued act The case itself was an 
action of trover ; and the effect of the decisiod^ 
according to the note in Comyn's Digest^ Biens, H.» 
was, that a lessor may nuiintain trover for the hark 
of trees cut, although they are carried away or con- 
verted at the time of cutting, or afterwards. It is 
observable, that in the judgment of this case, the 
above-mentioned decision of Berry v. Heard was 
referred to by the Court, and in terms which in 
substance correspond with the abridgment given by 
Rolle. 

There is another case which may perhaps deserve 

(a) And sec per Hough tOD J. in (h) Ante, p. S3 9. 
- the tame report. 



1 
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to be noticed in reference to this subject. In Noy's 
Rep. 125., in the case of Sir Jos. Skidness v. Husout 
it was determined, that if a stranger enters my close 
and cuts my trees and carries them away, I may have 
trover, although that after the cutting and before the 
carrying away I could not claim them» and no actual 
possessiou in me. The decision of this case, how- 
ever, seems rather to turn upon the right of property 
in the trees, than upon the form of action, or the 
nature of the injury complained of. 

Since the determination of these cases, the point 
does not appear to have been the subject of legal 
discussion. It was, however, adverted to by the 
Court of Common Pleas on a recent occasion. For, 
in the case of Clark v. Calvert (a). Chief J. Dallas is 
reported to have proposed the question, whether an 
action of trover could be maintained for trees cut 
down and carried away at the same time ? 

In criminal law, indeed, it is a clearly established 
rule, that there must be an interval between the 

» 

severance and removal of a thing to make the taking 
of it a felony. But the principle upon which this 
rule proceeds in criminal cases, seems, in some essen- 
tial particulars, to be inapplicable to proceedings of 
a civil nature. 

There does not appear to be the same objection, 
upon principle, to the action of trover being main- 
tainable when the severance and asportation are 
one entire act, as where an action of trespass de 
bonis asportatis is brought. For the subsequent 

(n) 3 B. Moore, 107. And sec Davis v. Connop, 1 Price, 55. 

R 4 
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detention of the article in a chattel state may perhaps 
be thought to amount to a conversion, for which the 
action of trover might be sustained. At all events, 
a very short interval between the acts of severing and 
taking away the fixture will be sufficient to remove 
an objection so very technical in its nature. And, 
in practice, it may be found a useful precaution, to 
make a demand of the property previous to bring, 
ing the action, because a refusal. after demand would 
probably be deemed evidence of a new conversion. 

In what cases With respect to the particular cases in which the 
fixtures. action of trover may be resorted to as a mode of 

determining the right of property in fixtures, — it is 
only necessary to consider the general principles of 
this form of action, with reference to the interest of 
the plaintiff, and the nature of the injury complained 
of. Thus, in the case of landlord and tenant, where 
certain mill-machinery had been demised with the 
mill for a term, and the tenant without permission 
of his landlord, severed the machinery from the 
mill, which was aflerwards seized and sold under 
an execution against the tenant, it was liolden that 
the property in the machinery instantly vested in the 
landlord, when separated by the wrongful act of the 
tenant) and, therefore, that the landlord was en- 
titled to bring trover for it, even during the con- 
tinuance of the tenant's term, (a) 

Is a concur- Upon this subject, however, the reader is re- 

van. VdnAnV 

with trespass, ferred to the remarks in the preceding division 

respecting the action of trespass ; and as an action 

(a) FarrarU v. Thompson, S Bar. And see Berry y, Heard^arUe^ p. 245. 
& Aid. 826. 3 Stark. C N. P. 151. 1 Price, 53. 
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of trover may be supported whenever trespass de\ 
bonis asportatis is maintaiDable, the observations 
that have been made relative to the latter form of 
action, will sufficiently point out by and against 
whom an action of trover may be maintained for 
the tortious conversion of property after its seve- 
rance from the realty. 

• The action of trover, however, is a more extensive 
remedy than trespass, and is frequently a preferable 
mode of proceeding in the case of fixtures. For ex- 
ansple, where a sheriff had illegally taken in execu- 
tion a furnace fixed to the land, and sold and 
delivered it to a third person, it was held that tres- 
pass could not be maintained against the latter, 
because he came to the possession without any fault 
I5n his part, (a) It is presumed, however, that an ac- 
tion of trover would have been maintainable in this 
case, at least after a demand and refusal, (b) 

It will also frequently be found convenient in prac* 
tice to adopt the action of trover, for the purpose of 
joining it with an action on the case in nature of 
waste. 

Actions founded upon Contract. 

Fixtures are frequently the subject of an action in Actions, ex 
form ex contractu. For not only does the transfer respect of fix- 
and disposition of them arise, in general, out of the '"'^^ 
particular stipulations of parties, which can only be 
enforced in an action of this nature, but the right of 

(a) a Roll. Ab. Tresp. SS6, pi. 50. (6) See a point as to the fonn of 

Br. Ab. Treq[>. pi. 48. Cro. £liz« 574 . the demand for fizturesyin Coiegrave 

16 Hen. 7. fol. 5. SI Hen. 7. fol. 59. v. Dku SaiUoi, 1 Bar. & Cres. 77. 
And see 9 Price, 287. 
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property in them depends in numerous instances upon 
express or implied agreements by which the general 
law of fixtures is modified or controlled. 

In wbat cases Thus a tenant, by reason of the special terms of 

maintainable. . 

his lease, may be prevented from removing articles 
which by the general law of fixtures he would be 
allowed to take away. So, an injury committed by 
a tenant to things fixed to the freehold may, in some 
cases, be regarded as an untenantlike use of the de- 
mised property, which would amount to a breach of 
an implied contract under which the premises are 
held. And in like manner a variety of cases occur, 
in which agreements are made between landlords and 
tenants respecting the purchase and valuation of 
fixtures at the beginning or end of a lease, and for 
which an action in form ex contractu would be the 
proper remedy. 

Again, where things fixed to the freehold have 
been tortiously removed and converted, the party in 
whom the property is vested may sometimes waive 
the tort in respect of the unlawful taking, and pro« 
ceed for the value of the articles in an action of 
assumpsit. And it is upon this principle, that a 
compensation may be recovered in the case of waste 
committed by a testator in wrongfully severing 
articles aflBxed to the freehold. For, if it can be 
shown that his personal estate has thereby received 
any benefit, his executor will be answerable to that 
extent in an action for money had and received, (a) 



(a) Humbiy v. Troit, Cowp. 371. And see Cases and Opinions^ vol. 2. 

p. 304. 
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With respect to the form of declaring in cilses Pieadinn. 
of this nature, it is to be observed, that wherever it scnbTng the 
is necessary in pleading to describe pi*operty while P^pe^^y- 
it continues in a state of union with the freehold, it 
ought not to be referred to in terms which are ap* 
plicable to personalty merely. Thus the value of 
fixtures sold cannot be recovered under a count for 
*^ goods'* sold and delivered. This point was so 
ruled by Lord Ellenborough in the nisi prius case of 
Nutt y. Butler, (a) There an outgoing tenant had price of fix- 
left on the premises certain fixtures, consisting of J^^ie „ 
grates and other fixed articles, which the defendant, s®^ ^^^ 
the incoming tenant, had agreed to take and pay 
for. The plaintiff declared, in assumpsit, for << goods 
sold and delivered }'' and Lord t^Jlenborough held, 
that the price of the articles could not be recovered 
under this count, inasmuch as they did not come 
within the description of goods dold Ahd delivered, 
being fixed to the freehold, and not H separate and 
undivided chattel. 

The same point was afterwards expressly adjudged 
by the Court of Common Pleas, in the case of Led 
V. Risdon. (i) And on that occasion Ch. J. Gibbs, 
in delivering judgment, observed, that although such 
things might originally have been goods and chattels, 
yet when affixed, they ceased to be so by becoming 
part of the freehold. And though it might be in the 
tenant's power to reduce them to the state of goods 

(a) 5Eip.N.P.C. 176. 4 Bay. Moore, 75. Knowlei v. 

(6) 7 TauDt 188. S Marsh. 496. Mkkel, 15 East, 348. Horn y. 
8. C. And tee WaU<m ▼. Sainm, Bak9r, 9 Bast, S15. 
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And chattels again, by severing them during the 
term, yet until they were severed, they were parta 
of the freehold. 

The necessity of attending to the distinction 
taken in these cases, as arising out of the peculiar 
nature of fixtures prior to an actual severance, is 
further shewn by the following decision. In an ac- 
tion of replevin, the declaration was for taking 
goods and chattels, to wit, a lime kiln. To an avowry 
for rent arrear, there was a plea in bar that the 
lime kiln was affixed to the freehold: and it was 
held, that the plea was inconsistent with the declar« 
ation, and a departure in pleading. For the Court 
considered, that treating the lime kiln as a chattel 
would have been correct only if speaking of a move- 
able thing, as a portable oven for baking lime, (a) 

The case of Pitt v. Shew (6), seems, perhaps, in 
some degree to militate against the above decisions. It 
was held in that case, that under the words << goods^ 
chattels, and ejffbctSj '' the plaintiff might recover in 
trespass for the value of fixtures which had been 
illegally distrained and sold by the defendant. But 
it is probable that the fixtures there in dispute had 
been severed from the freehold some time before the 
sale by the defendant. It is, however, to be ob- 
served, that Chief J. Abbott does not appear to have 
relied upon this circumstance as the ground of de- 
cision J for he is reported to have stated as a reason 
for his judgment, that fixtures might be taken in 

(«) Nibkt V. SmUh, 4 T. R. 504. {b) 4 Bar. & AlA 206. ante, p.240. 
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execution under ^fierifadas^ which contains similar 
words, (a) 

However, notwithstanding this decision, it cannot 
be considered safe in ordinary cases, or where the 
circumstances are not in every respect similar, to 
describe the property as goods and chattels^ unless 
the entire cause of action arises after a severance of 
the fixtures from the freehold. And no difficulty 
will result in practice from this rule, because the ' 
pleader will in every case be safe, if he adheres.to 
the popular term of " fixtures." 

It may, perhaps, be useful to mention, that besides Fonn of tbe 
the proper description of fixtures in pleading, as above ^""**' 
noticed, it is frequently necessary to distinguish the 
cases in which the plaintifiT ought to declare in 
a special count, and where a. general count will 
suffice. Thus, if a party has agreed to take fix- 
tures at a valuation, and a valuation has accord- 
ingly been made, there is no necessity for resort- 
ing to a special form of declaring. For it has been 
held, that the appraised value of the fixtures may 
be recovered under the common count on the insimul 
computassent ; the valuation of the appraisers being 
in efiect an ascertainment of the price by the parties 
themselves. (Jb) But, where there was an agreement 
between the plaintiff and the defendant, that the 
defendant was to accept an assignment of a lease 
from the plaintiff and to take the fixtures, &c. at a 
valuation, and the fixtures were valued and pos- 

{d\ And see I Bing. 6., where it sidered as falling under the descrip- 
was lield that growing crops might, tion ofgoodt and chattels. 
under certain circumstances, be con- {b) Salmon v. Walton, 4 Bay. 

Moore, 75. 
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session giv^i* but tlie lease was never assigned $ it 
was held under Lord EUenborough's direction^ that 
indebitatus assumpsit would not lie for the fixtures, 
but that the plaintiff should have declared upon the 
special agreement, (a) 

It will not, however, b? necessary on the present 
QCcasjLOii, to enter more minutely into the rules and 
fiotrms of pleading; because, except as regards the 
points already noticed, there does not appear to be 
any distinction between actions founded on con- 
tracts concerning fixtures^ and such as relate to 
any other subject matter of agreement. 

(fl) Neal V, Viney, iCamp. N.P.C. 471. 
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Section 1. On the EKemption of Fixtures from Distress. 
Section 2. On taking f*ixtures under legal Process. 
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Section I. 

■ * 
On tfte Exemption of Fixtures from Distress. 

It is an established rule of law, that things adhering Thinn 
to the freehold cannot be taken under a distress, fr^hoW ^t 
whether for rent, services, fines, or duties^ &c. (a) diBtrwnabie. 
And this rule holds, not merely in respect of such 
things as become by annexation parcel of the in- 
heritance and are not afterwards severable, but it 
applies to fixtures of whatever nature or construe^ 
tion, and whether put up for trade or for any othet 
purpose. 

The reasons for this exemption are thus explained Ground of the 
by Chief Baron Gilbert. (6) « A distress was an. ^«»P*^°- 
ciently no more than a pledge in the hands of the 



(C 



(a) Qftmrey as to a dittresB for (6) Gilb.Dut. p.54. 48. And sep 

fX)Of^#ra<ff«y or other similar demands the reasons assigned in Svmptmy, 

which are in the nature of execu- HaHopp, Willes, 514.; and Pitt t. 

tions ? See l Burr. 588. Shew, 4 Bar. & Aid. 207. 
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< lord, to compel the tenant to pay the service, or 

< perform the duty for which it was taken ; and, 
^ therefore, at common law, it could not be sold, 

* but like all other pawns or pledges, was to be 

* restored to the owner when the service or duty 

* was performed, (a) The nature of contracting by 
pawns or pledges is, that upon payment of the 
money for security whereof they were given, the 
pawn or pledge ought to be restored to the 
owner in the same plight and condition.it was 
delivered." Afterwards, he observes, " what- 
ever is part of the freehold cannot be distrained ; 
for what is part of the freehold cannot be severed 
from it without detriment to the thing itself in the 
removal; consequently, that cannot be a pledge 
which cannot be restored in statu quo to the owner. 
Besides, what is fixed to the freehold is part of the 
thing demised ; and the nature of the distress is 
not to resume part of the thing itself for the rent, 
but only the inducta et iUata upon the soil or 
house." (b) 

The rule upon this subject is mentioned in very 
early authorities. In the year book 2lH.7» c.l3. 
the Court in discussing the right of the heir to take 
furnaces, fixed tables, the covering of beds, &c. 



{a) Upon the origin of the right of 
distress^ and the principles by which 
it ought to be governed, see Pothier, 
TraiU duContratdeLouage^ part 4. 
ch. 1. 

(Jb) MThat is subsequently erected 
is considered in law as part of the 
demised premises, and is said to be 
potentially demised; and therefore 

20 



an action of waste lies against a 
lessee for not repairing a house 
erected by himself on the demised 
land, and the writ may be in domUnu 
dinussis. Lord Darcy v. AskwUh, 
Hob. 254. Upon this subject, see 
7 Taunt. 157. And see Seij. Hill's 
MS. note in Vin. Abr. Waste, E. 
Line. Inn. Lib. 
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treat such things as being clearly exempt from dis- 
tress; and a similar opinion is expressed in the year 
book 21 H. 7. 26. (a) In conformity with these 
cases. Lord Coke lays it down generally, that fur- 
naces, cauldrons, or the like, fixed to the freehold, 
cannot be distrained. (V) Indeed, all the authorities 
concur in stating the principle to be a part of the 
common law. (c) 

And it is to be observed, that the privilege in Are absolutely 
these cases is absolute : for things fixed to the free- 
hold cannot be distrained even although there is 
no other distress upon the premises. In this respect, 
therefore, the privilege is of a higher nature than 
that in favor of instruments of trade and agriculture ; 
for these are only partially exempted, and are liable 
to be taken when there is no other sufficient distress 
to be found, (d) 

The same principle, it may also be remarked, So of things 
extends to things that are constructively annexed annexed. 
to the freehold. For the doors 'and windows of a 
house hanging only upon hooks, and which are move- 
able, are not distrainable. And so of a mill-stone, 
which, though not annexed to the freehold, is yet 
essentially parcel of the mill, (e) 

(a)Seeal8oBr.Ab. Chattels, pl^r. things affixed to the freehold, see 

XMstresSy pi. S9. Bac. Ah. Replevin, F. 
{b) Co.LitL47.b. {d) Vide Simpson v. Hartopp^ 

(c) Vide 1 Roll. Abr. Dist. H. 45. Willes, 514. Gorton v. Faikner, 

Coin.Dig.Dist.C. Dametv.Powel, 4T.R.569. 

V^lesy 46. Simpson v. Hariopp, (ff) 14 Hen. 8. p. 25. Finch, Bk. 3. 

Willes, 514. Gorton y. Faikner, p. 155. Charters, &c. cannot be dis- 

4 T. R. 567. 569. Pitt V. Shew, trained; for they are not chattels in 

4B.&A.206. And see as to a lime- law. Br. Ah. Dist. 29. Replevin, 

kiln, NiNett y. Smith, 4T.R.504. 34. Brownlow, 168. 

That a rq[>levin does not lie for 

S 
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Thouffbre- 



lOUffl 

>vea 



movea for a 

temporary 

purpose. 



Smith's anvil, 
whether dis- 
trainable. 



And it is held, that even a temporary removal of 
such things for purposes of necessity, is not suffi- 
cient to destroy the privilege. Thus, in the year-book 
14 Hen. 8. p. 25., it was adjudged, that if a mill- 
stone is severed and lifted out of its place, in order 
to be picked, it is not distrainable : for it still 
continues parcel of the mill, as it lies all the time on 
the other stone ; and the removal is of necessity, and 
for the good of the commonwealth, (a) And it was 
further said, that it would be the same although the 
stone was detached and carried away for the pur- 
pose of picking, (b) 

In the report of the last^mentioned case a qiMre 
is subjoined, whether the anvil of a smith would be 
free from distress. And Brooke, in his abridgment 
of the case, (Distress, pi. 23.) has the like gtuere. 

a 

Chief Baron Gilbert, in alluding to tbi^ subject, 
states expressly, that the anvil would be protected } 
for, he says, it is accounted part of the forge^ though 
it be not actually fixed by nails to the shop. Lord 
Kenyon, however, referring to the same instance on 
a modern occasion, appears to consider that the 
ancient authorities respecting the smith's anvil, pro- 
ceeded altogether upon the ground of its being itself 
affixed to the freehold, (c) 

In a late case in the Exchequer, (rf) it was argued. 



(a) And as to this, see Br. Ab. Dint, 
pL23. Finch^ ub. sup. 11 Rep. 50. 
Gilb. Dist 49^ 6 Mod. 187. 

(b) But if it ^s wholly severed and 
removed from the mill, then it is not 
part of the mill, and is distrainable. 
Finch, ub, tup. And so, if a man has 



two millstones, and one only is in 
use, and the other lies by not used. 
Wille8,516. 

(c) Gofionv, Faikner, 4T.R. 567. 
And see Comyns's Dig. Distress, C. 

(d) Ducky. BraddyU, I M*Cleland 
Rep. 217. 
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that the rule above laid down, of chattels annexed 
to the freehold being protected from distress, was 
not to be taken as a general rule, but was to be 
understood only of things which could not be restored 
to the owner in statu qtu). And therefore, it was in- 
sisted on that occasion, that certain machinery put 
up in a factory by a tenant, which was fixed only by 
bolts and screws to the floor, might be distrained ; 
because it could be removed and replaced without 
sustaining any injury whatever. But it was answered, 
that the instance of the mili-stone, above noticed, 
established a principle which admitted of no such 
exception : for, in that case, the article might be 
taken away without detriment either to itself or the 
principal thing. The determination of the case 
ultimately proceeded upon a different ground, and 
the point was not noticed in the judgment of the 
Court. 

It may perhaps deserve to be mentioned in this Growing con 
place, that the principles of the common law were so * *' 

repugnant to any distress being levied upon the 
freehold itself, that e\Qnfructus mdustriales^ as corn, 
grass, and other things growing upon the soil, could 
not be distrained, (a) But this is now altered by the 
statute 11 G. S. c. 19« s. 8., as between landlord and 
tenant. For by that statute, landlords are enabled to 
distrain corn, grass, hops, &c., or other produce 
growing on the demised premises, for arrears of rent 
The provisions, however, of this statute have re- 
ceived a strict construction ; for it has been decided 

(a) 5 £d. S. pi. 1 55. 1 8 £d. 5. 4. 4 Bar. and Aid. S08. per Abbot, C. J. 
SlnstSS. 1 Roll. Abr. 666. 2Mod.6l. 

S 2 
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Noneiy trees in a late ca8e» that they apply only to produce of a 
^^ * similar nature to that specified in the act : and there- 
fore, it was held, that trees and shrubs growing in a 
nursery-ground remain as at common law, and are 
not distrainable. (a) 

(a) 8 Taunt. 451. 8Bay.M.491. S.C. Aoc. sTmmi.74%. 5Bay.M.96.S.C. 
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SECTION IL 
On seizing Fixtures under Legal Process. 

It seems to have been formerly considered that Fixtures leii- 
tfaings annexed to the freehold were not liable to be procew. 
taken in execution, like the moveable goods and 
chattels of the debtor, (a) But this rule has been al- 
tered in modem times ;, for Jixtures are now consi- 
deredy in favor of creditors, to be so far in the nature 
of personal chattels, that they may be seized and re- 
moved under a writ of j&ri fadas or other similar 
process. 

Thus it was holden, in Poole's case (6), that articles 

put up by a tenant in relation to his trade, and which 

he was entitled to remove at the end of his term, 

might be seized in execution by a sheriff under a 

fierifaxAas. 

And although that decision related to trade uten- 
sils, and a distinction seems to have been taken by 
Lord Holt on this particular ground, yet it appears 
to be now generally understood that the rule is the 
same with respect to other fixtures, whether put up 
for ornament or any other pui*pose. (c) 

<a) 20 Hen. 7. IS. SI Hen. 7« 86. real, or a thing affixed to the free- 
Day V. Austin, Cro. £liz. 574. hold. Com. Dig. Process, D. 6. Vin. 
Owen, 70.S.C. And seel Roll.Ab. Abr. Attach. B.C. 9 Inst. 254. 
Execution, 891. Com. Dig. Exe- {b) 1 Salk. 568. 1 Brod. & Bing. 
cution,C.4. Process, D. 6. Gilb. 512. And Bee Ryall r, RoUe, I Atk, 
Exec. 19. Under the writ of attach- 170. 176. 

roent in real actions, the sheriff (c) ^MJeTidd'sPr. 1018. (7th£d.) 

could only take the moveable goods See also SBv. & Aid. 625. 1 Stark, 

of the defendant, and not a chattel N. P.C. 45, 4 Bar. & Aid. 207 .per 

s 3 
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There is, however, no case which determines that 
all articles and erections of whatever magnitude 
and construction, if put up by a tenant for trade 
or other privileged object, are liable to be seized 
in execution. Indeed, in the late case of Steward 
y. Lombe (a)» Mr. Justice Burrough expressed him- 
self of opinion, that such a structure as the mill 
which was then the Subject of dispute, and which 
has been described in a former part of this work, 
could not be taken in execution, although erected 
by, and in the possession of a tenant. 

Stl^i??^ And it is to be observed, that it is only in the 
peculiar case of fixtures, that the law regards things 
attached to the realty as personal chattels in favor 
of creditors. For the same privilege does not exist 
in respect of articles which are removable und^r 
powers appendant to estates, or in consequence of 
the private agreements of parties. Thus it was 
observed by Lord Holt, in Poole's case above cited, 
that there was a difference between a common 
tenant and a tenant for years without impeachment of 
waste ; for in the latter case he said that the sheriff 
could not cut down and sell, though the tenant him- 
self might. 

Nor under Moreover, it appears that a sheriff is not allowed 

process , * * 

against the to take in execution articles which have been set up 
by the owner in fee upon his own freehold. In 



Abbot Ch. J. In the caBeo^AUen ments every day taken down by 

V. Allen, Mosely 112., it seems ad- tenants, and also upon executions, 

mitted in argument, that marble (a) 1 Bred. & Bing. SOB. 
chimney-pieces and glasses are oma- 
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the late case of Wytm v. Ingleby (a), a sheriff had, 
under a writ o^ fieri fiicias^ seized certain fixed ar- 
ticles, consisting of set pots^ ovens and ranges ; and 
it appeared that the house to which they were at- 
tached was the freehold of the person against whom 
the writ issued. The Court of King's Bench deter- 
mined, that the articles in question were not liable to 
be seized in execution. And they said, that the 
freehold belonging to the party, made it different 
from other cases, and that, as against him, the articles 
could not be taken as goods and chattels. 

So, also, in the above-mentioned case of Steward v. 
Lombe, where a person seized in fee of land with a 
windmill erected thereon, mortgaged the land and 
mill, it was holden that the mill could not be taken 
in execution by a creditor of the mortgagor, although 
he continued in possession after the mortgage. The 
Court indeed in this case confined their attention 
principally to another point : but Mr. Justice Rich- 
ardson seemed to think that there might have been 
a difference if the mortgagor had, as tenant for years, 
erected the mill. 

It does not, however, appear to be clearly esta- Whether 
blished, that articles erected by the owner of the free- tum^seizabie! 
bold can in no instance whatever be taken in execu- 
tion by virtue of a writ of fieri fimas. The judgment 
of the Court in the case of Wynnw. Ingleby^ has indeed 
been supposed to have decided this point. But it is 
observable, that the Court in that case assumed that 
the property in question would descend to the heir 
as an essential part of the freehold, and would not 

/a) S Bar. & Aid. 625. 
S 4 
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-pass as personalty to the executors. The decision, 
-therefore, is perhaps not an authority for exempting, 

generally, the filatures which tenants for life, in tail, 
• or even in fee, may set up, and which their executors 

will become entitled to, as partaking of the nature of 

personalty, (a) 

Fixed articles It remains only to observe, in respect of another 
i^We 'in class of fixed articles, viz. those which are demised 
execution. ^ ^ tenant together with the premises to which they 

are attached, as in the case of a brewery, &c. leased 
with the plant and machinery, that the sheriff is au- 
thorized to seize and convey the lessee's interest in 
the fixed property, of whatever nature it may be ; 
though he cannot sell the articles as divided chattels 
in separation from the freehold. (V) 

But if the tenant wrongfully severs things which 
have been demised to him together with the pre- 
mises, the sheriff cannot afterwards take them under 
an execution against the tenant ; because the property 
- when reduced into a chattel state, immediately vests 
in the landlord, even during the continuance of the 
tenant's term, (c) 



(a) Growing crops, which are the power under which the party 

frwAm induttriales, and go to the himself might remove the articles in 

executor, are seizable in execution question. As to the distinctions upon 

as goodt and chattels. Gilb. Exec. 19. this subject, see ofOe, Part I. ch. III. 

1 Salk. 368. 2 Brod. & Bing. 968. s. 5. 

per Richardson J. As the right of (b) See Syall v. RoBe, lAtk.165. 

seizing things attached to the realty et seq, Wentw. Off. Ex. 61.; citing 

seems to be closely connected with Austin's case. See also Gordon ▼. 

the right of removal under the law Hatfntr, 7 T.R. 11,13. 

of fixtures, it may be useful in de- {c) Farrant v. Thompton. 5 Bar. 

termining questions of this descrip- & Aid. 826. 
tion, to inquire into the nature of 
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Where the sheriff takes fixtures in execution to- when aherifr 
gether with a lease of the premises to which they tum aepa- 
are attached, and is authorized to sever them from the '^^^^' 
freehold to satisfy the writ, he is bound to sell the 
fixtures separately, if he cannot find a purchaser for 
the whole, (a) 

(a) Barnard v. Leigk, 1 Starlu N. P. C. 45. 
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CHAPTER III. 

OF CRIMINAL LAW IN ITS APPLICATION TO PROPERTY; 
AFFIXED TO THE FREEHOLD : WHEREIN OF DEO- 
DANDS. 

Fixtum not TixTUREs are not the subject of larceny at common 
larceny. l^w. For to Constitute larceny there must be a fe- 

lonious taking and carrying away the personal goods 
of another (a) ; and fixtures, by reason of their ad- 
herence to the freehold, cannot be regarded as per- 
sonal goods. 

Accordingly, in the case of Lee v. Risdon (A), 
Chief Justice Gibbs, referring to this species of pro- 
perty, says — " felony cannot be committed of these 
*< things ; for if a thief severs a copper^ and instantly 
" carries it off, it is no felony at common law." And 
he then adds, *' if, indeed, he lets it remain after it is 
" severed any time, then the removal of it becomes a 
<* felony, if he comes back and takes it ; and so of 
« a tree which has been some time severed." (c) 

The principle, that the taking of property fixed to 
the freehold, though done cmimo fwrandi^ does not 

(a) T%de Bract Lib. 3. c. 32. it by, and carry it away afterwardu, 

5 Inst. 107. it is felony. ^^HaleCb. J. iMod. 

(6) 7 Taunt. 290. And see per 89. But in all these cases, a slight 

Bayley J. s Bar. & Ores. 80. interval between the severance and 

(c) So, if a man cut and carry away removal will make the act a feloay. 

com at the same time, it b trespass That dung spread upon land is not 

only and not felony, because it is the subject of felony, see Aleyn. 31. 
but one act ; but if he cut it and lay 
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amount to felony unless an interval elapse between 
the severance and removal^ has been recognized 
by all the writers upon criminal law. (a) It is thus« 
explained by Sir William Blackstone in his Commen- 
taries. (b) << Lands, tenements and hereditaments, 
(either corporeal or incorporeal) cannot in their na* 
ture be taken and carried away. And of things 
likewise that adhere to the freehold, as corn, grass, 
<< trees, and the like, or lead upon a house, no lar- 
ceny could be committed by the rules of the com- 
mon law ; but the severance of them was, and in 
many things is still, merely a trespass ; which de- 
pended on ^ subtlety in the legal notions of our 
ancestors. These things were parcel of the real 
estate ; and therefore, while they continued so, 
could not by any possibility be the subject of thefts 
being absolutely fixed and immovable. And if 
they were severed by violence, so as to be changed 
*< into moveables, and at the same time by one and 
" the same continued act, carried off by the person 
who severed them, they could never be said to be 
taken from the proprietor, in this their newly-ac- 
quired state of mobility, (which is essential to the 
nature of larceny,) being never, as such, in the 
actual or constructive possession of any one, but 
'* of him who committed the trespass. He could 
<< not in strictness be said to have taken what at 
<< that time were the personal goods of another, 
*< since the very act of taking was what turned them 
" into personal goods.'* 

(a) Ficfe 3 Inst. 109. HaJe'sP.C. %%. Aleyn. 8S. Palm. 327. Str. 
510. Hawk. Bk. 1. ch.33. 8. SI. 1134. Leach, C.C. 587. 
East, P.' C. 5S7. And see Freem. {h) 4 vol. p. 232. 
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The reasoning contained in this passage may not, 
perhiq)s, be deemed very satisfactory at the present 
day, (a) The rule, however, is to be understood 
as clearly established in criminal law ; and it is ap- 
plicable to every species of property annexed to 
land, except in certain cases which have been made 
the subject of express legislative provision. 

But the principle that fixtures are to be deemed 
parcel of the freehold, seems to be relaxed in 
cases where it would operate to the prejudice of 
a prisoner. Thus it has been doubted whether a 
press or cupboard, let into the walls of a house, is 
to be so far deemed a part of the house, as to consti- 
tute the breaking it open to be burglary, or an ofience 
within the statutes relating to housebreaking. Sir 
Mich. Foster is of opinion that it ought not ; and 
he thinks, that in capital cases, such fixtures which 
merely supply the place of chests and other ordinary 
utensils of household furniture, should, in favorem 
vitast be considered in no other light than as mere 
moveables, partaking of the nature of those utensils, 
and adapted to the same use. (b) 

There are, however, certain particular cases in which 
the legislature has interfered to afford protection to 
property fixed to the freehold, where, from its nature, 
it would be particularly exposed to thett. For by 
the Stat. 4 G. 2. c. 32. to steal, rip (c), cut, &c., with 



(a) Concerning the reasonableness Hale, P. C. Vol. 1. p. 555. Vols, 

of this rule of Criminal Law, see 555.358. East, P. C 489. Kelynge, 

Hobbes' Dialogue between a Philo- 59. 69. 

sopher and Student. Hobbes' Tracts, (c) It has been questioned whether 

Vol. 2. p. 118. this term denotes a complete sever- 

(fi) Post. C. C. 109. And see ance from the freehold. 
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intent to steal, any lead, or iron bar, iron grate, ^^'®*^**^- 
iron palisado, or iron rail whatsoever, being fixed to 
any dwelling-house, &c., or to any building, &c., or 
fixed in any garden, &c., is made felony, and sub- 
ject to transportation for seven years* And this 
provision is by the stat. SI G. 3. c. 68. extended to 
copper, brass, bell metal, utensils, or fixtures, being 
fixed to any dwelling-house, outhouse, &c. (a) 

Also, by statutes 9G.3. c.29.; 41 G. 3. c.24.: Machineiyof 

miliSy &C. 

and 52 G. 3. c. 130. the pulling down or demolish- 
ing engines or machinery belonging to mills or 
manufactories, by riotous assemblies of persons, is 
made felony ; and the same remedy is given to the 
party injured, in respect of the damages sustained, 
as in the riot act, 1 G. 1. st. 2. c.5. (b) 

And, by 56 G. 3. c. 1 25. the demolishing, destroy- Enan& in 
ing, &c. of engines, erections, or works belonging to <^*"^*» ^^ 
collieries or mines, by riotous assemblies, is felony ; 
and there is a like remedy for the damage sustained 
as in the last-mentioned cases. 



mines. 



Also, by the statute 57 G. 3. c 19. s. 38. the Fixtures 

notousiy 

remedy and protection afforded by the riot act in suoyed. 
respect of buildings demolished by riotous assemblies. 



(a) As to the construction of these neither hung nor beaded in the 

8tatute8,and the cases that are within frames, but only ftstened to the 

them, see Hiekman*9 case, 1 Leach, frames by laths nailed across, were 

C.C. 318. Rex V. Parker, 1 Leach, not fixed to the freehold. 
C. C 3S0. in noHg, Seniot's case, (b) The determination, whether 

1 Leach, C. C. 496. And see Rex the machinery destroyed is part of 

y. RiiAardt, and Rex ▼. Norru^ Rus- the works belonging to the mill, or 

sell and Ryan's C. C. 98. 69. In is independent of it, forms a ques- 

Hedg<^% case, i Leach, 801., it was tion for the decision of the jury, 

held that window«sashes, which were I Price, 345. 



d(N. 



970 RfiMBDies, &C. [part IT. 

is expressly esctended to Jiapiures^ &c. destroyed, 
taken away, or damaged. 

Trees, shrubs. There are also several statutes relating to the 

destruction and stealing of timber trees, shrubs, 
roots, minerals, engines, &c. ; and which may 
be found collected in Hawkins' P. C. Bk. 1. c 58. 
Appendix : and in East, P. C. 588. et seq. And 
see the Statutes, 4 G. 4. c. 46 — 54. and 7 G. 4. 
c.69. 



Deodands. 
Thiiuis affixed. The peculiar nature of personal chattels after 

not oeodands. «. i ii*> 

their annexation to the realty, has given nse to some 
nice questions connected with the subject of deo- 
dands. It will not be necessary, on the present occa- 
sion, to discuss the origin and general principles of 
this curious branch of law ; because they have been 
very fully treated of by Mr. Justice Blackstone in 
his Commentaries, (a) With reference, however, 
to the subject of the present treatise, it is to be 
observed, that the ancient authorities considered, 
that if the death of a man was occasioned by means 
of a thing affixed to the freehold, it was liable to be 
forfeited to the king as a deodand, in the same 
manner as any moveable chattel. But it would ap- 
pear from later opinions, that there cannot be a deo- 
dand in such a case, unless the thing was actually 
separated from the freehold before the accident 
happened. 



(a) Bl. Conun. Book 1. ch. 8. p. 500. And see Foster od Homicide, 
Disc.ll. ch. 1. 

12 
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Thus/ in the Axminster parish case, a man ringing a Bell in a 
bell in a church was drawn up and strangled by the 
rope. Two justices. Hide Ch. J. and Windham, 
were of* opinion, that the bell was not forfeited, 
because parcel of the freehold ; but the other two 
justices, semb. contra. The case was adjourned, and 
was not aflerwards moved, (a) 

However, in the discussion of the above case, it was Door or gate, 
said, that if a door or gate is forced, per vim ventif 
against a man, and kills him, that it shall not be 
deodand. Quodjuit concessum per Cur^ (i) 

And, in like manner, it is said to have been held Sail of a wind- 

mill 

by Clench and Fenner> justices, that the sail of a 
windmill, which causes a death by striking against a 
man, cannot be a deodand. (c) And Clench J. 
held, that the linen of the sail was liable to forfeiture ; 
which Fenner denied, because it participated of the 
nature of the sail itself. 

So a mill-stone, or the wheel of a forge, or mill, MiU-8tone,&c. 
which occasions a death, cannot be accounted a 
deodand. ({/) 

And so a tree, not severed, but which is blown ivee. 
by the wind against another (e). 

(a) 1 Sid. S07. 1 Leon. 136. S.C. freehold, though the irames are. As 

1 Keb. 723. 745. S. C. Sir T. Ray, to which, see ante, 173. n. a. 

97. S.P. and seems to be S.C. (b) 1 Sid. 807. 1 Keb. 745. 

And teeRexY. Wheeler, 6 Mod.187. (c) I Sid. 207. 

Per Roll. Ch. J. Sed vide Norfy. (d) 6 Mod. 187. Sir T. Ray, 97. 

Caudray, Dyer, 77. a. m notis, 3ln8t.57. Keb. 745. AndseelSalk. 

Another argument was urged against 220. per PoUexfen Ch. J., in the Case 

the king, in the above case, viz., that of the Lord of the Manor of Hamp- 

the bell had been already dedicated stead. See also Finch. B. 3. c. 18. 

to God. In Woodward v. Mackpeth, {e) 1 Sid. 207. And see 1 Salk. 

Comberb. 132., it is said that church 220. Hale's P. C. 420. 
bells are chattels not fixed to the 
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Bell or nuiu But if a bell falls from a steeple, or a mill-stone 
°^' falls from the mill, and kills any one in its descent, 
then it shall be forfeited, as a deodand ; because it 
was a chattel from the moment of its severance, (a) 

Jack-woglit. And so if a jack-weight falls and kills a man, the 

weight shall be forfeited ; but not the jack which 
moves it. (ft) 

For further authorities upon the subject of deo- 
dands, the reader is f eferred to 1 Hale, P. C. 420. ; 
1 Hawk. C.26. Com. Dig. Waife, E.2. 2 Bac. Ab. 393. 
7Vin. Ab.535. 

(«} 1 Keb. 795. (h) Arg. I Sid. 907. 
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APPENDIX: 



CONTAINING 



A SUMMARY OF PRACTICAL RULES AND DIRECTIONS 

RELATING TO FIXTURES. 



No. L 

General Rules respecting Fixtures between Landlord and Tenant s 
shewing whai Fixtures a Tenant may take away s the Time 
for removing them, Sfc. ^c. 

L A TENANT may take away things which he has himsdf 
affixed to the premises for the purpose of trade and tno' 
nufactures. 

This rule may be illustrated by the following examples, which 
are to be met with in decided cases. 

Vessels and utensils of trade, such as furnaces, coppers, brew- 
ing vessels, fixed vats, salt-pans, and the like. (I Salk. 368. 
3 Atk. 1 3. Amb. IIS. I Hen. Black. 259. S East, 56. BuL 
N. P. 34.) 

Machinery in breweries, collieries, mills, &c.; such as steam- 
engines, cyder-mills, and the like. (3 Atk. 12. Amb. 114. Bui. 
N. P. 34. 3 East, 53. 3 Esp. N. P. C. 1 1. 2 Bar. & Aid. 1 65.) 

Buildings for trade, such as a varnish house ; at least if built 
on plates laid on brick-work. ^2 East, 88.) 

And so, as it should seem, sheds called Dutch Bams, formed of 

uprights rising from a foundation of brick-work. (3 Esp. N.P.CX 

II.; but see 3 East, p. 47. 55f 56.) . 

T 2 
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It is by reference to these instances, that the tenant must be 
guided in removing the ordinary articles which he puts up in the 
course of his trade, (a) 

It has not been distinctly established in the courts of law, 
that a tenant may remove substantial and permanent additions 
to the premises, although he has built them exclusively for the 
convenience of his trade : such as lime-kilns, pottery or brick- 
kilns; wind or water-mills (ft); or work-shops, store-bouses, 
and other buildings of that description. Nor, indeed, is it 
satbfactorily laid down, that trade erections of a less sub- 
stantial nature than these, are in all cases removable by a tenant : 
as, for example, the furnaces and flues of a smelting*bouse 
glass-hpuse, &&, or the stoves and floors of a malting-house. 
Cases, therefore, of this description, will be subject to con- 
siderable doubt; and particularly where the removal of the 
article would very much deteriorate the freehold to whidi it is 
attached, or ivhere the structure and substance of the thing 
itself must be destroyed before it can be taken away. 

In questions respecting the right to remove erections of this 
description, the reader must refer to the observations in the 
concluding part of the first Section of Chap. II. Part I. 

II. Besides trade-fixtures, a tenant may also remove certain 
matters that he has put up at his own expence,^ tke ama^ 
mint andjiamiiure of his home. 

(a) The follpwing may be cited among the numerous examples of ereciions 
which ordinarily occur in practice, and which seem to be of the nature of trade* 
fixtures : the plant of a brewer, distiiler«&c.; pumps^ engines, cisterns, cnutes, 
presses, &c.; shop^fittings, such as counter^ desks, drawers^shelvesy partitions, 
glass-fronts, gas-pipes, &c.; iron safes, closets or repositories ; reservoirs; with 
other things of the same description, as erected in manufactories, shops, or 
warehouses^ for the convenience of trade. 

(5) With respect to kilns, 8ee4T.R.504. 8Bar.& Cres^.668. Ai Co 
windmills, see 4 Leoa. 841. 6T.R.577. l6itNL&Biiig.506. 
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And under this class of fixtures, it appears that certain articles 
are comprehended which are not strictly of an ornamental 
nature, but which are set up by the tenftnt for ordinary 
domestic use and convenietice. 

Of the first class, the following examples are found in the 
authorities : -— 

Hangings, tapestry, and pier-glasses, nailed to the walls or 
pannels of a house ; and even, as it is said, where they are put 
up in lieu of wainscot ; marble, or other ornamental chimney- 
piecea; marble slabs; window-blinds; wainscot, fixed to the. 
walls by screws, and the like, {a) (2 Freem. 249. Moseley, 
112. 1 P. Wms. 94. Str. 1141. S Atk. 12. Arab. US. 
1 Hen. Blac 260. 2 Saund. 259. n. 11 . S East, 53. 7 Taunt 
191. 2 Brod. & Bing. 58. 1 Bar. & Cres. 77.) {b) 

But articles of this description can be removed only where 
they are so attached to the premises, as not to have become part 
of the substance and fabric of the house. For it appears that a 
tenant cannot remove an article, though meant for ornament 
merely, if he has so substantially united it to the house, that it 
would materially impair the freehold by removing it. So neither 
will he be allowed to take away erections which may be con- 
sidered as permanent additions or improvements to the estate. 
(SEsp. C.N-P.ll.) 

Thus it has been held, that he is not entitled to pull down a 
conservatory built on a brick foundation, and which is inti- 

(b) As to chimney-pieces and wainscots, see the notes, p. 79. 81. Upon 
which subject, and the removal also of marble slabs, the reader may refer to 
Men y. Mien, Moseley, 112.; as dted by Mr. Seijeant Hill, in his notes to 
Viner's Abridgment, in Lincoln's Inn library, vol. xv. p, 45. 

(fi) Some of these cases were not decided between landlord and tenant; 
Iwt it haa been shown, in the former part of the treatise, that they n^ay be con« 
ddered authorities as between theae parties. 

T S 
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mately connected widi the dwelling-house. (2 Brod. &' Bitig* 
54. 4 B. Moore, 440.) 

Nor a pinery erected on brickwork, although built in a 
garden and detached from the house itself. (Id. ibid.) 

With respect to the second class of fixtures, viz. those put 
up fer ordinary use and convenience, the following articles may 
be enumerated ; and they are the only instances to be met with 
in the legal authorities : — 

Grates, ranges, and stoves fixed in brickwork ; iron backs to 
chimnies; beds fastened to the ceiling; fixed tables; furnaces, 
coppers; mash^ubs, and water-tubs fixed ; cofiee-mills, malt- 
mills, &c. ; jacks ; cupboards fixed with holdfasts ; clock-cases ; 
iron ovens ; and the like : all these are removable by a tenant. 
(Year-books, 8 Hen. 7. 12.; 20 Hen. 7. 18.; 21 Hen. 7. 26. Cro. 
Eliz. 874. 2 Freem. 249. Str. 1 141. 1 Atk. 477. 6 T. R. 
879. 7 Taunt. 191. 5 Bar. 8c Aid. 625. 1 Bar. & Cres. 77. 4 Bar. 
8c Cres. 686. Bum Ecc. Law, 801.) 

But, in respect of these fixtures also, it is particularly to be 
observed, diat they must be so affixed and connected with the 
premises as to occasion but little damage in their removal; 
otherwise the tenant will not be allowed to take them away, (a) 

III. A tenant in hmhandry has not the same privilege as a 
tenant in trade. For he cannot take away things which he has 
affixed to the demised premises at his own expence Jbr purposes 
which are merely agricultural. 

(a) The following examples are of frequent occurrence in practice; and 
although there has been no legal decision respecting them, they seem to be of 
the same nature as the instances mentioned in the text : bookcases, cabi- 
nets, &c. planned and fitted; dressers, shelves, presses, bins; fixed cisterns 
and sinks; iron chests; bells, external and internal; turret and other 
clocks; lamps; and other articles of similar nature and coastructioD. 
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Thus it has been held, that a tenant could not remoi/ce a beast^^ 
house, carpenter's-shop, fiiel-house, cart-house, pump*house, ot 
fold-yard wall, erected for the use of his ferm, even though he 
I^ the premises exact fy in the same state as hejbund them on his 
entry. (3 East, 88.) 

This rule, however, is confined to articles of a strictly agrictd^ 
tural nature. For, if the object and purpose of an erection has 
relation to a trade of any description, the tenant may take it 
away, notwithstanding it is the means or instrument of obtaining 
the profits of land. 

Thus, a tenant may take away a mill for making cyder ; or 
machinery for working mines and collieries; or, as it would 
seem, utensils set up for manufacturing salt from springs upon 
the demised premises. (3 Atk. 12. Amb. 113. Bui. N. P. 34. 
1 H. Bl. 259. n.) 

Fixtures of this nature belong to a class of cases which have 
been denominated mixed cases. With respect to the right of 
removing them, the reader is referred to Sect. III. Ch.II. Part I.; 
as the questions to which they give rise are sometimes attended 
with much difRcuIty. 

IV. A nursery-man or gardener is legally entitied, at the end 
of his term, to remove and dispose of the trees, shrubs, &c. 
which he has planted for the purpose of sale. (2 East. 7 Taunt 
191. 4 Taunt. 316.) 

It has been held, however, that he cannot plough up straw- 
berry-beds in full bearing at the close of his term, without having 
any reasonable object in view. (1 Camp. N. P. C. 227.) 

But a private person is not at liberty to sell and remove young 
fruit-trees planted by himself. {4 Taunt. 316.) 

The better opinion seems to be, that a gardener or nursery- 
man cannot take down hot-houses, green-houses, forcing-pits, &c. 

T 4 
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which he has buih during bis tenancy. (SEast^SO. SEa8t»45*£6# 
9 Brod. & Bing. 56.; and refer to Part I. Cb. II. Sect III.) 

V. A tenant must remove hb fixtures before the expiroHon 
of his tenanof; for he is not at liberly to insist on his claim 
afterwards. ( 1 Salk. 368. 1 Atk. 477. Amb. 118. 7 Taunt. 
191. Com. Dig. Waste, D. 2.) 

This must be considered as the rule in general cases. But if 
a tenant continues in possession of the premises after the end of 
his term, (although against the will of his landlord,) it seems that 
he is entitled during his continuing occupation, to remove the 
fixtures which he had previousdy neglected to take away. 

But even in tbb case he may be liable to an action at the suit 
of his landlord, for being wrongfully on the premises after his 
tenancy has expired. (2 Elast, 88. And as to this case, see Part I. 
Ch. II. Sect. V.) 

It has been held that a custom for a lessee for years to remove 
his utensils within a certain period after his teim expires, is bad 
inlaw. (Palm. 211.) 

li^ however, the interest which the tenant claims in the de- 
mised premises is uncertain, as, if he is tenant strictly at will, 
or tetiant pour outer »>, &c. in this case it is apprehended, that 
he will, in general, be allowed a reasonable time to remove his 
fixtures after the actual determination of his tenancy. 

The several rules laid down in the foregoing pages, are alike 
applicable, whether the tenant holds by lease under seal, or by a 
parol demise. And, with respect to the description of fixtures 
which a tenant is authorized to remove, there is -no distinction 
whether the party is lessee for life, for years, or merely tenant 
from year to year, 8tc 

» 'VI. But in applying these rules to practice, it should be ob- 
served, that the rights both of landlord and tenant, in respect of 
fixtures* are frequently varied and controlled by the express 
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firms qf the demise^ or the circmnstanoes under which it was 
originally entered into. 

Thus, if a tenant covenants to repair the demised premises and 
all erections, &c* built, or that should be qfterwardi built thereon, 
such a covenant will prevent the tenant from taking down an 
erection put up by himseli^ even although it was intended fer 
the purpose of trade, and might have been removed but for the 
covenant in question. (1 Taunt 19. 2 Stark. C.N. P. 40S. 2 Bam. 
& Cres. 608. ) 

And, therefore, before a tenant severs an article from the free- 
hold, it is necessary that he should examine his claim, not only 
with reference to the general law of fixtures, but also as it may 
be affected by any covenant or stipulation, express or implied, 
in his lease. (See anUy Part L Chap. II. Sect. VI.) 

VII. A tenant may so construct an erection or building, that 
it shall not be considered to be affixed to the freehold in contem- 
plation of law. And then, whatever its purpose may be, and 
however substantial it is in itself, the landlord will have no right 
to it at the end of the term. For, unless a thing is absolutely 
attached to the realty, by being let into the ground, or united to 
the freehold by means of nails, screws, bolts, mortar, or the like, 
the law regards it as a mere loose and moveable chattel. 

Thus, if a tenant erects a bam, granary. Stable, or any other 
building, upon blocks, rollers, stilts, or pillars, the landlord is not 
entitled to consider it as a part of his freehold. ( 3 East, ^^. 
SEsp.N.P.C. 1 Taunt. 20. 11 Vin. Ab.154.. BuLN.P.S4.) 

So a varnish -house, laid upon a wooden plate resting on brick- 
work, the quarters being morticed into the plate, is a chattel, and 
removable by the tenant. ( 4 Esp. N. P. C. 38. 2 East, 88. See 
ante^ p. 34.) 

So, a post windmill; at least if laid pn cross traces not attached 
to the ground. (6 T. R. 377. And see \ Brod. & Bing. 506. 
4 Leon. 241.) 
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Soy vessels or utensils supported on brick-work^ frames^ (>r 
horses, standing on the ground. (9 East, 215.) 

And the like of machinery let into caps or steps of timber; 
and even, as it seems, although fastened by pins. ( 2 Bar. & Aid. 
165.) 

By adopting, therefore, these or other similar modes of 
construction, a tenant may not only make valuable additions to 
his premises with perfect safety, but also avoid the effect of a 
covenant in his lease respecting the repair of buildings erected 
after the commencement of the term. (See 1 Taunt. 19. 2 Bar. 
& Aid. 165.) 



It will frequendy be found a great security to tenants, and 
avoid much litigation, to have special clauses inserted in their 
leases relative to the disposal of fixtures at the end of their term. 
It may be provided in these clauses, that the tenant shall be al- 
lowed to remove his fixtures within a reasonable time after the 
end of his term ; or that he may leave them on the premises to 
be valued to an incoming tenant; or that the landlord shall take 
them at an appraisement to be made in a manner specified. And 
these provisions are particularly recommended, where the tenant 
intends to make considerable improvements and additions to the 
premises; or where his fixtures are, from the nature of his occu- 
pation, of a valuable description, as in collieries, breweries, &c. ; 
or where they are in any manner connected with the produce 
and profits of land, as in the instance of nursery-grounds, (a) 

{a) The following precedents are inserted with a view of shewing the nature 
of the provisions recommended in the text. 

Provito in the Letue of a CoUiert/, for revaluing Fixtures to the Landlord^ at 

the End of the Term. 

• It is provided, that at the expiration or other sooner determination of the 
present demise, the said A. B. (the tenant) shall and will leave and yield up 
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UDto tho said C. D. (the landlord) bU heirs, &c. all and Angular €he engines 
gina^ machines, rul^roads, machinery, effects and things belonging to and used 
in the said collieries or coal*works ; and that an inventory and valuation shall, 
three months previous thereto, be made and taken by two indifferent persons, 
to be for that purpose appointed by the said A. B. and CD. or their represent*- 
atives, or by an umpire to be appointed by the two referees, in case they shall 
differ about the same ; and such inventory and valuation shall thereupon be 
compared with the present inventory and valuation; and in case the amount 
thereof shall fall short of the amount of the present valuation, the differ* 
ence shall be paid by the said A. B. unto the said C. D., his heirs, &c. on de- 
mand ; but in case the amount of the inventory and valuation, to be taken as 
aforesaid on the expiration or other sooner determination of the demise, shaU 
exceed the amount of the present inventory or valuation, then the said C. D., 
his heirs, &c. shall pay unto the said A. B., his executors, &c the difference in 
value thereof within three months from the time of such valuation being made. 
(See 2 Bar. & Cres. 369.) 



Special Provisiont respecting Fixtures^ m a Crown Leeue of Mines, 

m 

It shall and may be lawful to and for (he said A.B. (the lessee) and 
his &c. to remove and carry away all and every the engines, machines, 
and fixed materials in, upon, about, or belonging to the said quarries, works, 
and premises respectively, or any of them, together with all tools, implements, 
stores, matters, and things whatsoever, which at any time during the said 
term hereby granted, shall by the said A. B., his executors, administrators, 
and assigns, or any of them, have been brought upon, kept or used, in, 
upon, or within the same quarries, works, or premises, or any part thereof^ 
doing as little damage to the said premises as may be. PROVIDED 
NEVERTHELESS, that if the commissioners for the time being of His 
Majesty's woods, forests, and land-revenues, or the surveyor-general for the 
time being of His Majesty's land revenue, or His Majesty's agent or agents for 
the time being of the said premises, by the direction of the said commissioners 
or surveyor^eneral, shall give or deliver unto the said A. B., his executors, 
administrators, and assigns, or any of them, or to his or their agent or agents 
for the time being, at the said quarries, works, or premises, of cause to be left 
at or upon the same premises, or some part thereof, three calendar months at 
the least before the expiration or other sooner determination of the said term 
hereby granted, notice in writing, signifying that the said engines, machines, 
and materials, or any of them, in, upon, about, or belonging to the said respect- 
ive quarries, works, and premises, or aiiy part thereof respectively, wiN be 
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taken for the use oT His Ma^y^ fab hdn, and mooemat^ at aiUt Taliiationi 
that then and in tuch case, the tame shall be respectively valued by two indi^ 
lerent persons, one of such persons to be named and appointed by the said 
oommissbnerB or survcyor^^eneral for the time being, and the other of suck 
^persons to be named and. appointed by the said A. B., his executors, adminit^ 
trators, or ass^ns; and that, upon the said A. B., hu executon, administrators^ 
or assign^ being paid according to such valuation for all and every such en- 
gines, machines, and materials, as shall be so proposed to be taken as aforesaid^ 
the same and every of them shall be accordingly left by the scdd A.B^hia 
executors^ administraton, or assigns, in and upon the said respective quarries, 
works, and premises, for the use of His Bliajesty, his heirs^ and successors ; 
thing herein contained to the contrary thereof in anywise m 



Demite of Premitesfor a Nursery-ground, with lAberUf to remove Treei,fc, 

To have and to hold the said close to the said A. B. as tenant thereof to 
the said C. D., from year to year, as long as th^ the said A. B. and C. D. shall 
respectively please; the smd close to be holden as and for a nursery-ground, 
with the power and liberty of planting and raising thereon, and of removing 
from time to time and taking away, such trees and plants as shall or may, at any 
time during the smd demise, be planted or raised by the said A. B^ his &c., 
on the smd nursery-ground, in the way of his trade and business as a nursery- 
man, intended to be carried on upon the said demised premises. (See 5 Bay» 
Moore, 99.) 



ProMon mthesojuethai the Landlord thaUtake the TVeet 6y Apprmtemeni at 

the End of the Term. 

« 

And it is provided, that at the end or expiration, or other sooner determin* 
tion of the said demise^ a fair valuation and appraisement shall be made by twp 
indifferent persons (one to be chosen by each of the said parties to the said 
indenture, or their respective executors, administrators, or assigns) of all 
and every the fruit-trees and bushes that shall be then standing and growingi 
and which shall have been planted and set by the said A. B. (the tenant), his 
execntors, administrators, or assigns, upon the said demised premises, and that 
jie, the said A. B., hu executors, administrators, or assigns^ shall ^eld and de- 
liver up the same trees and bushes to the said C. D. (the landlord), his execu« 
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tors, administraton^ or awigns, ot the value or appnusemenl thereof to 6e 
made and fixed »• aforesaid ; and the said C. D., bis executors or administiar 
tors^ shall and will well and truly pay or cause to be paid to the said A. B., 
his executorsy administrators, or assigns, immediately after such valuation or 
appraisement shall be made by two indifferent persons as aforesaid, all sucb 
sum or sums of mon^ for such trees and bushes, as the same trees and 
bushes shall be valued and appraised at* (See s Chitty's Rep. 483.)^ 
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Miscellaneous Rules and Directions respecting the Purchase^ 
VaUmtioti^ Sfc, of Fixtures, between Landlord and Tenant, 
and between Outgoing and Incoming Tenants. 

Upon the demise of a house, &c« it is usually agreed be- 
tween the landlord and the tenant, that ^^ the fixtures are to be 
taken at a valuation!^ This is the form in which questions of 
fixtures most commonly arise in practice ; as a broker is then 
called in to determine what specific articles are intended in this 
case, and the amount which the tenant is accordingly to pay. 

Upon an agreement of this kind, tlie proper com^truction 
appears, in general, to be, that all such articles are to be 
valued between the parties, which a tenant would, in ordinary 
cases, be entitled to remove under the law of fixtures, if he 
put them up himself during the term. 

But when a stipulation of this kind occurs in a covenant by 
which a landlord agrees to make an allowance for the fixtures at 
the end of the term, it would seem, that those articles should alone 
be valued at the conclusion of the lease, which were paid for 
by the tenant on entering upon the premises. For, it is con- 
ceived, that the covenant would not extend to any new erec- 
tions that have been made by the tenant; unless, perhaps, 
where they have bean merely substituted for others which 
before formed a part of the premises. 

However, in all these cases, the valuation should be made 
with reference to what appears to be the real meaning of the 
parties, as collected firom the language of the whole agreement 
and the general nature of the transaction. 
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• * Upon agreements' between landlord and tenant for the pur- 
chase of fixtures, it would seem to be requisite that the contract 
should be in writing, and signed, &c. (a) And it appears also, 
that where there is a written agreement between the parties, it 
cannot be received in evidence unless it is stamped with an 
agreement stamp. The point has, indeed, been so ruled by 
Best Ch. J. at Nisi Pnusy in a very late case ; in which he held, 
that an agreement for the sale of fixtures to be taken at a 
valuation by an incoming tenant, did not come within the ex* 
ception in the stamp act in &vor of agreements ** for or relating 
to the sale of goods, wares, or merchandizes/' (Wick v. 
Hodgson. Sit after Mic. T. Guildhall, Dec. 8, 1826.) {b) 

Fixtures are considered so much an integral part of a house, 
that upon an agreement for a lease, Sec. if nothing is said as to 
the fixed articles in the house, it seems they would be con- 
sidered as thrown into the bargain, and a compensation for 
their use included in the rent of the premises. {2 Bar. & 
Cres.76. 608.) 

Hence it is a necessary caution in leases, assignments, and 
other conveyances, when it is intended that the fixtures should 
be valued and paid for separately from the premises, that re- 
ference should be expressly made to them in the instrument of 
conveyance, by schedule or otherwise, (r) 

(a) See ante, 803. 

(b) As to the principle of this decision, see 5 Esp. N. P. C. 1 76. 4 T. R. 504. 
9 East. 21 5. 7 Taunt 191.; with which compare 4 Bar. & Aid. 206. l Bing. 6. 
5 Bar. & Ores. 560. 

{c) The following precedents will serve as examples of the manner in which 
stipulations in letpect of fixtures may be introduced in a lease, Ac 

And whereas it hath been agreed between the said A. B. (the vendor), and 
the toid CD. (the purchaser), that he the said CD. should purchase the 
serenAl fixtures, fixed utensib, and things belonging to, or being in or upon the 
said premises, as specified in the inventory or schedule hereunto annexed, at 
the price or sum of . Now this indenture further witnesseth, that 

for and in consideration of the sum of , of lawful money, to the 



jgg APPENDIX. 

said A. B. in hand well and truly paid by the ndd C. D. at or before the feal* 
ing and delivery of these pre«aits» the receipt whereof the said A.B. doth 
hereby acknowledge and of and from the same and every part thereof doth 
hereby acquit, &c he the said A. B. hath granted, bargained, and sold, and by 
these presents doth grant, bargain, sell and confirm unto the said C. D. all and 
singular the several ranges, grates, cupboards, cisterns, coppers, dressers, 
shelves, pier-glasses, mirrors, chinmcy-pieces, and all other the fixtures, fixed 
utenfflls,and things which are mentioned and set fordi in the schedule or invent 
tory hereunder written or hereunto annexed, and every of them and every pert 
thereof: to have and to hold the same unto the said CD. absolutely and 
tree firom all liens, debts, and charges of him the said A. B., or any person or 
persons claiming by, firom, through, or under him. 



It is also further i^reed by and between the said parfpes, that all and sin- 
gular the fixtures of and belonging to the said premises (save and except, Sdc. 
Ac.) shall be taken by the said A. B. (the tenant) at a fiur valuation, to be 
made within days from the date of these presents, by two persons to 

be indifferently chosen by the said A. B. and the said C. D. (the kndlord) 
respectively; and if they shall disagree in their valuation, then by some third 
person, to be by them appointed; and that the amount of the valuation shall 
be duly paid by the said A. B. to the sud C. D. within the space of 
days after it shall have been so ascertained as aforesaid, and the said A. B. 
fhall have notice thereof. 



This indenture, &c. witnesseth that, &c. he the said A. B. (the landlord), hath 
demised, &c. unto the said C. D. (the tenant), all that messuage, &a together 
with all the fixed articles, utensils, and things, in or upon the said pr^ 
mises, or any part of them, or belonging to the same, as specified in the inven- 
tory or schedule annexed to this indenture ; to have and to hold,&c [After ihe 
utualcovenaUt add.] And also that he the said C. J>., his executors, adminis* 
trators, and assigns shall and will at the end or other sooner deterttiinationy 
&c. yield and deliver up the said premises, &c. to the said A B. his executors 
and admimstrators, together with all and singular the said fixed articles, uten« 
sils, and things hereinbefore mentioned and described in the said sdiednlc 
hereunto annexed, in the same plight and condition in which the same now are, 
(reasonable use and wear thereof only excepted). 
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Where a tenant has put up fixtures which he intends to re- 
move, and at the close of his tenancy renews his term, or takes 
a new interest in the land, or makes any other engagement 
with his landlord in respect of the same premises, he must be 
careful to reserve his right to take away his fixtures. For by 
entering into such agreements without expressly stipulating about 
the removal of his fixtures, he may sometimes lose his properly 
in them altogether. (1 Hen. Blac.258. 2 Bar. & Cres. 608.) 

In removing fixtures, a tenant must do as little injury as 
possible to the demised premises ; and as far as it is in his power 
he must replace every thing in its former situation. If the 
premises sustain damage (however unavoidable it may be), by 
taking away the fixtures, it seems that the landlord may compel 
the tenant to make it good. 

In some leases, as of mills, breweries, &c. the fixed ma- 
chinery and utensils, which form a very valuable part of the 
premises, are specifically demised to the tenant. In these cases, 
the tenant will be bound, under the general covenant to repair, 
not only to keep in proper condition the buUdings, &c. but also 
every species of article annexed to the premises at the com- 
mencement of his lease. And in the absence of a special co- 
venant, the liability of keeping them in tenantable repair will 
result from the relation of landlord and tenant 

It is conceived, however, that the tenant is bound to repair 
the fixed articles and utensils only so long as they are capable 
of restoration: and that he could not be called upon to substi- 
tute others in lieu of those which are worn out in the ordinary 
use of them. If the tenant himself puts up new fixtures in the 
place of those which are worn out, and incapable of further 
repair, it is presumed that he would be entitled to remove these 
at the end of the term. 

The qualified property which, in these cases, a tenant has in 
the fixed articles demised to him together with the premises, sub- 
sists only as long as they continue annexed to the freehold. So 

u 
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that if the tenant severs them during the temi) they instantly be- 
long to the landlord, and he may maintain an action for them 
as personal chattels, even against the tenant himself. (5 Bam* 
& Aid. 826.) (a) 



With respect to Transactions between Outgoing and Incoming 

Tenants ; — 

When it is agreed between these parties, that fixtures are to 
be taken at a valuation, the broker should value those things to 
the incoming tenant, which, under the general law of fixtures, 
are removable between a landlord and his tenant And all 
fixed articles upon the premises which fall within this descrip- 
tion, should be included in the valuation, although they have in 
fact been originally purchased of the landlord by the outgoing 
tenant (b) 

But the outgoing tenant cannot insist on things being ap- 
praised which, as c^inst his landlord, he is not legally au- 
thorized to sever ; nor will he be entitled to any allowance for 
them, notwithstanding he may have put them up at his own 
expence. 

And with respect to things which are generally removable by 
tenants, if any of these were affixed to the premises prior to 
the demise to the first tenant, and were not purchased by 

(a) Sometimes an express covenant is inserted in leases of mills, mines. See, 
with machinery, to prevent the removal of the fixed property; as thus : — And 
also, that he the said C. D. (the tenant) &c shall not, nor will at any time 
take down, remove, or displace the said steam-engine, mill-work, machineiy, 
&c. or any part thereof (except for the purposes of repair, or other lawful 
and necessary occasions) ; nor use, nor occupy the same, or any part thereof^ 
elsewhere than upon the said premises. 

(5) As to agreements for the sale of fixtures between outgoing and incom- 
ing tenants, being in writing, and requiring an agreement stamp, see ante, 
p. 887. 
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him of his landlord, or if the removal of them would contravene 
any proviso, covenant, or agreement in the lease, they ought 
not to be valued to the incoming tenant. 

If the property purchased by the incoming from the out- 
going tenant, turns out in fact to belong to the house, and was 
scheduled in the original lease, the incoming tenant may re^ 
cover the sum he paid for it, in an action against the outgoing 
tenant for money had and received. (Peake's N. P. C. 94.) 

And in such an action, it will be no defence that the outgoing 
tenant did not know that the articles belonged to the landlord, 
and bought them himself of a preceding tenant. He will, 
however, have an action over against the party who sold them 
to him, and may, perhaps, recover the costs of the first action. 
(Ibid.) 

A party taking an assignment of a term when the original 
lease is nearly expiring, ought to be cautious in agreeing to pay 
the full value for the fixtures, unless it is ascertained that the 
landlord will consent to a valuation of them at the end of the term. 
For otherwise, as they must be removed before the lease expires, 
and when severed, would be sold at considerable loss, the ground 
landlord would have it in his power to press a sale to himself 
under terms very disadvantageous to the tenant. 

So, also, in taking an underlease of premises, the party should 
consider the length of time which the lelise of the mesne landlord 
has to run. For in case his reversion is of short duration, he 
will not have a sufiicient inducement to repurchase the fixtures at 
their full value; and the underlessee will then be compelled to 
dispose of them at a loss, unless he has stipulated for a valuation 
of them at the end of his term. 

It frequently happens that the purchase-money of fixtures is 
advanced by a third person on behalf of the incoming tenant. In 
these cases it will be prudent to have the appraisement made out 
to the party advancing the money, in his own name ; as, in case 
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of the bankruptcy of the tenant, the property will by this means 
be protected from the assignment of the commissioners. (See 
9 East, 215.; and compare 3 Tawit. ^B^. in respect of an 
execution.) 

Where an incoming tenant enters into an arrangement with 
the outgoing tenant for the purchase of his fixtures, he should 
require that the landlord be made privy to the transaction. For 
if the landlord is no party to the agreement, he may perhaps 
afterwards insist, that as the articles were not actually removed 
during the outgoing tenant's term, they fell in with the lease, and 
that the second tenant took them only as part of the demised 
premises, and is, therefore, not entitled to remove them. 

In like manner, if a tenant is desirous of leaving his fixtures 
at the end of his term to be valued to an incoming tenant, it is 
absolutely necessary that he should obtain the consent of the 
landlord, before he quits possession of the premises. If, how- 
ever, there is a covenant in his lease that the fixtures shall 
remain for the benefit of the incoming tenant, on paying their 
value, it would seem that the eflfect of this agreement is to give 
him a right of leaving his fixtures till he can sell them to the 
succeeding party, and that the possession and property of them 
remain in him in the mean time. (See 16 East, 116.) 

The rights of incoming and outgoing tenants in regard to fix- 
tures, are, indeed, very much regulated among practical men 
with reference to custom. And with respect to this, it was said 
by the Court of King's Bench on a late occasion, that a custom 
of valuing a particular article as between outgoing and incoming 
tenants, was a proper criterion for determining the nature of the 
property, and whether it was a fixture or not. (2 Bar. & Aid. 165. ; 
but see 1 Camp. N. P. C. 227.) 
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Appraisement of Fixtures. 

A WRITTEN valuation or appraisement of fixtures, must have 
the proper stamp required by statute, otherwise it cannot be 
received in evidence. 

This b regulated by the last general stamp act, SS G. 3. 
c. 184*.; by which the following duties are imposed upon every 
valuation or appraisement of any estate or effects, real or 
personal, &c. ; or of the annual value thereof; or of any dilapi- 
dations ; or of any repaii*s wanted ; or of the materials, &c. ex- 
cept, &c. ; viz. where the amount of such appraisement or 
valuation does not exceed 50/. a duty of 2^. 6(2.; where it ex- 
ceeds 50^, but does not exceed 100/., a duty of 5$.; where it 
.exceeds 100/i, and does not exceed 200/., a duty of 105.; where 
it exceeds 200/., and does not exceed 500/., a duty of 15f. ; 
and where it exceeds 500/. a duty of 20^. 

And by the same act, a licence to use and exercise the calling 
or occupation of an appraiser is subject to a duty of 105.; to be 
taken out yearly by every person who shall exercise the said 
calling or occupation, or make any appraisement or valuation 
(charged with a duty by the act), for or in expectation of any gain, 
fee, or reward ; except licensed auctioneers. 

Where nothing, but the mere value of fixtures is referred to 
appraisers, for the purpose of ascertaining the amount due 
between two parties, it is sufficient that the written valuation 
has an appraisement stamp ; and an award stamp is not neces- 
sary. (12 East, 1. 2 Chit Rep. 399.) 

A written appraisement made merely for the private inform- 
ation of the persons employing the valuer, and which is not 
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intended to be obligatory as a contract between parties, does not 
require an appraisement stamp. (5 M. & S. 24*0.) 

An inventory of fixtures, appraised and signed by brokers, 
whom the landlord and tenant appoint for the purpose, will 
enable the landlord to recover the price of them, as upon an 
account stated, without giving farther evidence of the contract 
for the sale of the articles, or of their value. (4 B. Moore, 73.) 

And it would seem, that where fixtures are purchased and 
possession delivered of them upon such an inventory and ap- 
praisement, it amounts to a part performance, sufficient in 
equity to take an agreement for the sale of premises out of the 
statute of fitiuds. (4 Ves. 91.) 
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A. 

Accessary buildings, 

what 80 considered, 1 14*. 

when removable, 37* * 

general rule respecting, 42. 

ACHIEVEMENTS, 

hung in churches, 170. 

ACCOUNT, 

in equity, of waste committed, 231. 

stated, price of fixtures when recoverable under, 255. 

ACTION. See tit. Remedies. 

ADMINISTRATOR. See tit Executor. 

AGREEMENTS. See tit. Cowman^. 

between landlord and tenant, how affecting the tenant's right 

to fixtures, 100, 101. 103. 
relating to fixtures, whether within the statute of frauds, 203. 

stamps on, 206.. Appendix^ 287. 
with schedule of fixtures, stamps on, 205. 

AGRICULTURAL ERECTIONS, 
are not removable, 46. 

decisions upon this subject examined, 54. 

ANNEXATION of chattels to the freehold, 
legal effect of, 8. 14. 180. 

when made by a stranger to the soil of another, 9 (n). 
238. 241 (n). 
manner of, by screws, nails, &c. 5. 70. 76 (n). 79. 81. 153. 
if not complete, the property considered a mere chattel, 2. 
examples of imperfect annexaUon, 3. 
constructive annexation described, 6 (n). 183. 257* 
And see tit Freehold, 

ANVILS, 

whether parcel of the freehold, and exempt from distress, 
136.258. 

APPRAISEMENT OF HXTURES. Appendix, No. III. 
effect of, with reference to the statute of frauds, 204. 
evidence of an account stated, 253. 
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APPRAISEMENT OF FIXTURES, (continued) 
stamps ODy 293. 

And see tit. Valuation. 

APPRAISERS, 

directions to, as to valuing fixtures in different cases, 186» 

187. Appendix, 290. 
duty payable by, 29S. 

ARRAS . HANGINGS, 80 (n). See Hangings. 

ASSETS, personal, 

fixtures when considered as, 107* 120. 138. 149. 151. 

emblements considered as, 173. 

when liable for waste of testator, 224. 250. 

ASSIGNEES OF BANKRUPT, 

their right to fixtures, 194', 195. 

whether removal of fixtures by, is an acceptance of tenant's 
lease, 195. 

And see tit. Bankrupt. 

ASSIGNEE OF LEASE, 

intitled to fixtures, if no exception of them, 189. 

what he must pay for, when nxtures to be valued, I87. 

directions to, with regard to fixtures, 287* 291. 

ASSUMPSIT, 

for fixtures, in what cases maintainable, 250. 

pleadings in, mode of describing property affixed, 251. 

price of fixtures cannot be recoverea in, as "goods sold," ^51- 

recoverable under ** an account stated," 258. 
when maintainable against executors for waste of their testator, 
250. 

ATTACHMENT, 

in real actions» fixtures not seizable under, 261 (is). 

ATTESTATION, 

of will devising fixtures, 202. 

AUCTION, 

sale of fixtures by, duty payable on, 206. 



B. 

BANKRUPT, 

possession of fixtures by, not a reputed ownership, 195. 
especially if consistent witn usage of trade, 196. 
assignees of, not entitled to fixtures as ^* goods and chattols/' 
194. 

may claim fixtures, together with the bankrupt's lease, 

195. 
severance of fixtures by, whether an acceptance of the 
lease, 195. 
BARS, 

affixed to freehold, stealing of, 269. 
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BARGAIN AND SALE, 

of fixtures, form of, Appendix, 287- « 

BARNS, 

not removable, 56. 

Dutch, whether removable, 32. 51. 56. 
built on blocks or rollers, 3. 38. 103 (n). Appendix, 281. 
See tit. Agricultural Erections, 

BAYS, 135. 

BEAST-HOUSE, 

not removable, 47- 

BEDS, fixed, 71. 151. 

BEES, 

in hives, said to pass with the inheritance, 168« 

BELLS, 

in churches, considered parcel of the freehold, 173 (n). 
271 {n). 

property in whom vested, 172. 

are not forfeitable as deodands, 271. 

origin of, 173 (77). 

BELL METAL, 

affixed to freehold, stealing of, 269. 

BENCHES, 151. 156. 

BEQUEST, 

of furniture or household goods, whether fixtures pass by, 

200,201. 
of household stuff, hangings pass by, 77 (n). 
of things in the nature of personal estate, what passes by, 

140 (n). 
of emblements, right of legatee under, 178. 

BILLIARD TABLE, see tit. Tables. 
poor's rate in respect of, 208. 

BISHOP, 

injunction against for waste, at suit of the crown, 234. 
prohibition against, for waste, 234 (n.) 
chapel belonging to, ornaments in, 129. 

BLINDS, 76. 154. 

BOX, 

. for charters, whether belonging to executor or heir, 159. 
not die subject of larceny, 159 (»)• 

BREWERY, 

fixtures in, 30. 109. 135. 139. 154. 

f>lant and pipes of, 30. 188. 
ease of, with utensils, nature of tenant's interest, 180. 289. 
mortgage of, whether it passes the fixed utensils, 184. 190. 

BRIDGE, 

property in materials of, when built in alieno soloy 238. 
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BRICKWORK. 

grates set iiii 72 (n). 

BROKERS, 

directioDs to, as to valuation of fixtures. See tit. Appraisers, 

BUILDINGS, 

for trade, whether removable, 36. 38. 

placed on blocks, rollers, &c. removable, 3. 32. 34. 38. 
146 (n). Appendix, 281. 

covenant to repair does not extend to, 103 (n). 
And see Accessary Buildings* 
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CARDING MACHINE, 

poor's rate in respect of, 208. 

CARPENTER'S SHOP, 

on farm^ not removable, 47 > 

CART HOUSE, 

not removable, 47. 

CAULDRONS, 

affixed, not dlstrainable, 257. 

CHARTERS, 

pass with the inheritance, 158. 

not the subject of larceny, 159 (n.) 

are not distrainable, 257. 

chest containing, whether it belongs to the heir, 159* 

CHATTELS, 

personal, become realty by annexation, 9. 

when annexed, pass by conveyance of land, 158. 161. 

167. 170. 186. 
in what cases they belong to the heir, 158. et seg. 
may be limited as heir-looms, 165. 

CHIMNEY GLASSES. See tit. Glasses. 
CHIMNEY BACKS, 70. 121. 129. 153. 

CHIMNEY PIECES, 

whether removable as fixtures, 68. 71. 79(«). 156. 200. 262 (n.) 
do not pass in a will as furniture, 2Q0. 

whether they pass if the testator has only a chattel in- 
terest, 201. 

CHURCH, 

tilings annexed to, property in whom vested, 164. 170. 
mourning hung in, whose property it becomes, 171. 
scaffolding, &c, erected in, on public occasions, 171. 
pews and seats fixed in, 172. 

materials of, when severed, 172. 
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CHURCH, (continued) 
bells of, ib. 
organ of, 173. 

CHURCHWARDENS, 

their property in thin^ fixed in a church, 172. 

may sue for.a trespass in the time of their predecessors, 173(n.) 

CLOCK CASES, 156. 

CLOCKS, 

fixed, do not pass as household furniture in a will, 201. 

CLOSETS, 81. 2S3. And see tit Cupboards. 

COAT ARMOUR, 

descends as an heir-loom, 164<. 170. 
action for defacing, who may bring, 171* 

COFFEE MILLS, 76 (n). 216. 

COLLAR of S. S. 

descends as an heir- loom, 164. 

COLLIERIES, 

fixtures in, 29. 61. 107. 140. 

lease of, with utensils, nature of tenant's interest, 188. 

provisions in, with respect to fixtures, 188. Appendix, 282. 
machinery of, felony to demolish, 269. 

CONDUITS, 

pass by grant of house, 184 (n). 

CONSERVATORY, 

not removable, 72. And see tit. Greenhouses. 

CONSTRUCTION, 

of an article, how affecting the right of removal, 39. 79. 81. 114. 

CONSTRUCTIVE ANNEXATION, 
examples of, 6. 184. 198. 257. 

CONTRACTS, 

between landlord and tenant, may control the general law of 

fixtures, 97. 103. 
relating to the sale, &c. of fixtures, whether within the statute 

of firauds, 203. 

CONVEYANCE. See tit. Safe. 

COOLING COPPERS, 

when removable, 76. 154. 

COPPERS, 

in brewhouses, &c. 35. 76. 109. 135. 

CORN, growing. See. tit. Emblements and Crops. 

C0RNA6E, 

tenure by, 165. 
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COVENANT 

to repair, may prevent the removal of fixtures, 98. 100. 

does not extend to erections placed on blocks^ &C.10S (ri). 
whether it bars an action for wa^te, 224. 
to settle a house and all things fixed, construction of, 184. 

COSTS, 

in waste, by statute of Gloucester, 221. 

by Stat. 8 & 9 W. 3. c. 1 1. 222. 
in trespass, for fixtures, 242. 

CRIMINAL LAW, 

application of, to fixtures, 266. And see tit. Felony, 

CROPS, growing, see tit. Emblements. 

may be seized in execution, 264 (n). 
not subject to distress at common law, 259. 
made liable to distress, by 11 G. 2. c. 19. 259. 
not the subject of felony, 266. 
when considered as eoods and chattels, 253 (n). 
belong to survivor of joint- tenants, 178. 
contract for sale of, whether within the statute of frauds, where 
no interest in land is conveyed, 204. 

CROWN JEWELS, 

considered as heir-looms, 166. 166 (n). 

CUPBOARDS, 76. 155. 233. 

not burglary to break into, 137- 155. 

CURTESY, tenant by, 

liable for waste at common law, 220. 
his right to fixtures, 126* 

CUSTOM, 

how far evidence of the nature and character of an arti- 
cle, 6. 

inference afforded by, as to the property in fixtures, 21 (n). 
40. 85. 146. 

whether it has the same effect as express contract, 10l>. 

instances of its application, in questions of fixtures, 6. 40« 
146. 146 (n). 

to remove utensils after the term, void, 280. 

evidence of at nisi prius, 41. 

the foundation of the right to heir-looms, 161* 163. 

of trade. See tit. Usage. 

CYDER MILLS, 

removable as trade erections, 31. 61. 111. 138. 
decision respecting, examined, 138. 144. 
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DAMAGES, 

in waste, 221. 

DEEDS, 

property in, 161 (n). 
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DEEDS) property in, (conHnued) 

when relating to the inheritance. See Charters. 

when relating to personal estate, 160. 
DEER, 

pass with the inheritance^ 168. 170 (n). 

unless testator had only a chattel interest, 169. 

waste to destroy stock of, 168. 

DEMISE 

of house, passes fixtures, if not excepted, 186. 

of premises together with fixtures, nature of the tenant's in- 
terest, 188. 289. 

terms of, may vary the tenant's right to fixtures, 97. lOS. 

subsequent, may take away the right under a former tenancy, 
100. 

stipulation in, that fixtures shall be taken at a valuation. See 
tit. Valuation. 

DEODANDS, 

things fixed to the freehold, not the subject of, 270. 
rule applied to particular instances, 271. 

DEVISE 

of land, passes personal chattels annexed, 198, 199. 

passes emblements, unless separately bequeathed, 178. 
of house, passes the incidents, 198. 202. 
of mill, passes the mill-stones although severed, 198 
of fixtures, how to be described, 209. 
of emblements, in separation from the land, 178. 
of heir-looms, apart from the land, void, 166. 
of chattels, limited as heir-looms, 165. 
how construed by unity of occupation, 202. 

DEVISEE 

of land, whether his right to fixtures the same as that of 
heir, 199> 

is entitled to emblements against the executor, 178. 
See tit. Devise. 

DILAPIDATIONS, 

general doctrine of, 128. ISl (n)« 

removing fixtures not accounted as, 128. 

remedy for, by action on the case, for and against whom, 1 80. 

other remedies for, ISO. 2SS. 

may be a cause of deprivation, 130 (n). 

DISTILLERIES, 

fixtures in, 4*. 194. 

DISTRESS, 

cannot be made of things fixed to tlie freehold, 255. 
nor of things constructively annexed, 257. 

though removed for a temporary purpose, 258. 
nor of charters, 257 (n). 
nor of growing corn, 259. 

unless by statute, ib. 
nor of trees, &c. in nursery-grounds, 260. 
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DOMESTIC FURNITURE, 

fixtures for, removable, though not put up for ornament^ 78. 

120. 157. 
principle and extent of the rule, 78. 120. 152. 
And see tit. Ornamental Fixtures, 

DOORS, 

are considered part of the freehold^ 136. 183. 

although hanging upon hooks, 5(n). 183. 257. 
are not distrainable, 257* 

nor forfeitable as deodands, 271* 
outer and inner, distinction between, 80. 

DOVE-COTE, 

waste to destroy, 232* 

DOWER, 

tenant in, liable for waste at common law, 220. 
her right to fixtures, 126. 

DRESSERS, 81 (n). 

DUNG, 

spread on the land, passes with the inheritance, 175. 
not felony to carry away, 266. 

DUTCH BARNS, 

whether removable, 32* 51* 

DYERS' VESSELS, 18. 134, 135, 186. 



E. 

ECCLESIASTICAL PERSONS, 
may remove fixtures, 128. 

are considered as tenants for life, in regard to waste, 130. 
remedy against, by action on the case, for dilapidations, 138. 

234. 

by prohibition, 233. 
by mjunction, 234. 

EFFIGIES, 

fixed in churches, property of, in whom vested, 170. 

ELECTION, 

vote of freeholder, in respect of a post-windmill, 217. 

EMBLEMENTS, 

general doctrine of, 173. 

what things accounted, ib. 

who entitled to, 176. 

.benefit of, extended bv statute to parochial clergy, 177 (n). 

bequest of, interest or the legatee, 178. 

right to, whether it confers an interest in the soil, i6, 

fixtures compared to, 109. 139. 
ENGINES in colUeries, 

removable on Uie ground of trade, 30. 61. 107. 140. 

although annexed to accessary buildings, 37. 114. 
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ENGINES in collieries, (continued) 

destruction of, made felony, 269. 

covenants in leases respecting. Appendix, 282. 

EQUITY, 

remedy in, for tortious removal of things affixed to the free- 
hold, 228. 
by injunction, ib. 
by account, 231. 233. 
by prohibition, 223. 229. 234. 

ESTREPEMENT of waste, 
at common law, 229. 
by Stat, of Glocester, pendente plaeito, ib. 

EXECUTOR, 

what fixtures he is entitled to as against the heir, &c. See 

Tenant in Feet Tenant in TaU, Tenant for Life, 
of tenant in fee, least favored in respect to fixtures, 115. 
of tenant for life or in tail, less favored than common tenantf 
23. 1 16. 

distinctions upon this subject examined, 1 15. 1 17. 137. 146. 
is allowed a reasonable time to remove his fixtures, 119. 
is entitled to emblements, as against the heir, 174. 
but not against the devisee of the landy 178. 
is liable for waste in his own time, 224. 
when liable to account for waste of his testator, 224. 232 (it). 
250. 

EXECUTION, 

tenant's fixtures seizable in, 261. 

lease and fixtures demised, seizable in, 264* 

whether things set up by freeholder, are seizable in, 262, 269. 

fixed things retained by mortgagor, not seizable in, on the 

ground of fraud, 192. 263. 
things removable under powers, not seizable in, 262. 
growing crops seizable in, as goods and chattels, 264 (n). 
And see tit. Sher^. 

F. 

FARM, 

erections on. See tit. Agricultural Erections, 

FELONY, 

fixtures not the subject of, 266. 

unless some interval between the severance and re< 

moval, 266 (n). 
or under particular statutes, 268. 
principle of the general rule, 267. 
See tit. Statutes^ 

FIERI FACIAS, 

tenants* fixtures are seizable under, 261. 
whether a mill may be seized under, 262, 263. 
And set Execution and Sheriffl 

X 
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FIRE ENGINES. See tit. Steam Engines. 

FISH, 

when passing with the inheritance, 167. 169. 

FIXTURES, 

various applications of the term, 1. 11. 
which to be preferred, 11. 

definition of, 2. 

must be actually annexed to the freehold, 2. 
degree of annexation requisite, S. 

are considered parcel of the freehold, and not personal chat- 
tels, 10.244.251. 

except in particular cases, 10.261.268. 

are analogous to emblements, 109. 173. 
and to growing trees, 10 (n). 188 (n). 

pass by conveyance, demise, &c. of land, 180. 189. 

are rateable as land, 207* 212. 

may confer a settlement, when rented with a house, 212. 214. 

may be taken in execution against a tenant, 261. 

are not recoverable in trover while affixed, 243. 

nor in assumpsit as goods and chattels, 251. 

whether recoverable in trespass as goods, chattels, and effects^ 
240 («). 252. 

do not pass to assignees of bankrupt as goods and chattels, 
194. 

are not distrainable, 255. 

are not the subject of felony, 266. 

are not forfeitable as deodands, 270. 

questions concerning, arise between three classes of persons, 

49. 147. 

between heir and executor, preference shewn to the 
former, 49. 1 1 5. 1 32. 1 46. 

executor of tenant for life or in tail, and remainder- 
man or reversioner, the two latter less favored 
than the heir, 49. 115. 
landlord and tenant, the tenant most favored, 49. 
116. 

See also tit. Incumbent. 
right of removing explained, 6. 

is a relaxation of the ancient rule of law, 6. 15.68. 113. 

138. 
differs from the right exercised by the owner of the 

estate, 8. 124. 126. 
and from that accruing by virtue of powers, 125. 
and from that acquired by absolute purchase, 97 (»)• 187. 
may be varied by the terms or circumstances of a con- 
tract, 97. 103. 
considerations on which it depends, 

the relative situation of the claimants, 7. 49. 
the purpose and object of the erection^ 7. 
the intention of the party in annexing it, 7. 43. 143. 
its nature before annexation, 7* 
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FIXTURES, (continued) 

itB construction and mode of annexation, 39. 79. 

122.149. 
its comparative value as annexed and when severed, 

7. 143. 
the destruction occasioned to it by removal, 28. 44. 

144. 276. 
the injury caused to the freehold by the act of re- 
moval, 7. 42. 82. 122. 157. 
the existence of custom in respect of similar ar- 
ticles, 7.40. 146. 
may be removed when set up for purposes of trade, 12. 106. 1 32. 
or for trade combined with other purposes, 61. 106. 140. 

132. 
or for purposes of ornament, 67. 120. 151. 
or for domestic use and furniture, 67* 120. 151. 
are not removable when put up for agricultural purposes, 47- 
time and manner of removing. See tit. Removal and Injury. 
allowance for and re-delivery of, at end of tenancy, &c. Ap- 
pendix, 282. 288. 290. 
sale and conveyance of. See tit. Scde. 
transfer of in cases of bankruptcy, 193. 
devise of. 1 

mortgage of. > See the respective titles, 
valuation of. J 

FORGE, 

wheel of, not liable to forfeiture as a deodand, 271 

FOLD-YARD, 

wall of, not removable, 47. 

FRAMES, 

in nursery-ground, whether removable, ^ (n). 

FRAUDS, STATUTE OF, 

whether agreements relating to fixtures are within the 4th 

sect, of, 203. 
whether a devise of fixtures is within the 5th sect, of, 202. 
contract respecting sale of land taken out of, by appraisement 

and delivery of fixtures, 294. 

FRAUDULENT CONVEYANCE, 

possession of fixtures by mortgagor, not evidence of, 191. 

FR£EHOLD, 

ancient rule of law in favor of, 9. 14. 

modem relaxation, between three classes of persons, 

15.49. 
degree of relaxation different in the several cases, 49. 115. 
decisions in favor of one class, how far applicable to 
others, 23. 69. 115, 116. 121. 149. 
fixtures are considered part of, 10. 
unless in favor of creditors, 261. 
Gt infaoorem viUb^ 268. 
And see tit.v4ime«a<toiw. 

X 2 
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FREEHOLDER, 

right of voting in respect of aanexations to land, 216. 

FRUCTUS INDUSTRIALES, 

liable to be seized in execution as goods and chattels^ 264< (it)« 
And see tit. Crops, and Emblements. 

FRUIT, 

growing, belongs to the heir, 173, 174< (n). 

FRUIT TREES, 

destruction of waste, G6 (n). 

in what cases removable. See tit. Trees* 

FUEL HOUSE, 

not removable, 47. 

FURNACES, 18. 20. 69. 109. 121. 152. 156. 
cannot be distrained, 257. 

FURNITURE, 

fixtures put up for, removable, 67.78. 120. 151. 

principle and extent of the rule, 77, 78. 122. 154. 157. 
And see tit. Ornamental Fixtures. 

G. 
GARDENS, 

frames and glasses in, whether removable, 66 (n). 
conservatories and pineries in, not removable, 72. 81. 
trees, &c. in. See tit. Trees. 

leases of, provisions in for removing and valuing trees. See 
Appendix, 284. 

GARDENERS 

may remove trees, shrubs, &c. planted for sale, 65. 

whether they may remove hothouses, &c. 66. 72. 

not allowed to destroy strawberry-beds in full bearing, S5. 

GARTER OF GOLD, 
an heir-loom, 164. 

GAS PIPES, 

poor's rate, in respect of, 216. 

GATES. See iiu Doors. 

not liable to forfeiture as deodands, 291. 

GIFT 

of fixtures to reversioner, when inferred, 87. 95. 
negatived by a continuing possession, 88* 
whether negatived by delivery of possession without 
prejudice, 95. 

GLASS, 

parcel of the freehold, 68. 80 (n). 135. 201 . See tit. Windfftns. 
GLASSES, 

pier and chimnev, fixed by nails or screws, 71. 77. 121. 201. 
in lieu of wainscot^ or in panels, whether removable^ 
70.152,153. 
in nursery-grounds, whether removable, 66. 
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GOODS SOLD AND DELIVERED, 
fixtures not recoverable as, 251. 

GRANARY, 

oD pillars, a chattel by custom in Hampshire, 146. 

GRATING, 

iron, stealing of, 269. 

GRATES, 

70. 72. 121. 129. 154, 155, 156. 

GREENHOUSES, 

whether removable, 66* 72. 

GYMOLDS, 

doors hung on, 5 (n). 257 • 

H. 

HANGINGS, 69. 121. 152, 15S. 

pass as household stuff, in a will, 77 (n). 

HATCHMENTS, 

hung in churches, property in, 170. 

HAWKS, 

whether they pass with the inheritance, 168. 

HEARTHS, 68. 

HEDGES, 

parcel of the freehold, 174. 

HEIR, 

ancient rule of law, in favor of, 185. 

how relaxed by modem decisions, 138. 151. 

conflicting authorities upon this subject, 146, 147. 154. 
right of the executor against, in respect of fixtures. See 

Tenant in Fee* 
is more favored than landlord, in regard to fixtures, 115. 147. 

or than the remainder-man, 1 15. 147* 
is entitled to all things accessary to the realty, 141. 
is entitled to heir-looms, 161. 
is entitled to the charters and deeds of the estate, 158. 

to chattels animate, as deer, &c., 167* 

to trees, hedges, &c., 178. 
may maintain action for injury to monuments, &c., 17 J • 
remedy of, for tortious removal of property fixed to the free- 
hold. See tit. Remedies* 

HEIR-LOOMS, 

nature of, explained, 161, 162. 

rieht to, depends on custom, 161. 163. 

whether they may be of fixed chattels, 161, 162, 163. 

whether devisable apart from the estate, 166. 

may be granted away by the owner in his lifetime, 167* 

things in the nature of, 163, 164, 165. 

chattels may be limited as, by deed or will, 165. 

X < 
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HOLDFASTS, 

fixtures fastened by, 76 (n). 

HOOKS, 

windows or doors hung on, 5 (n). 6 (n). 257. 

HORNS, 

ancient, passing with the inheritance^ 165. 

HOTHOUSES, 

whether removable, 66. 72. 

HOUNDS, 

whether they belong to the heir, 168. 
mtita canum, of bishops, 169 (n). 

HOUSE, 

what things go to the tenant, as part of, 180. 183. 189. 

what things he is to pay for, when the fixtures are to be valued, 

187. Appendix, 285. 

what things pass by sale, and conveyance of, 180. 182, 18S. 

185. 
locks, keys, and doors of, 136. 182. 198. 
pipes and conduits of, detached, 184 (n). 
conservatory annexed to, 72. 
fixtures in, when removable. See tit. Fixtures. 
substantial annexations to, not removable, 72. 79. 
permanent improvements and additions to, not removable, 81. 
injury to fabric of, will prevent the removal of things attached, 

42.82. 114.156. 
fixtures not considered part of, injavorem vitce^ 26S, 
poor's rate in respect of, as increased in value by fixtures, 208. 
settlement obtained by renting, together with fixtures, 209. 
demise of, with fixtures, interest of the tenant in the fixtures, 

188. 289. 
HOUSEHOLD STUFF, 

bequest of, hangings pass by, 77 (n). And see tit. Bequest. 

HUSBANDRY, 

annexations for, not removable, 46. 54. 

See tit. Agricultural Erections, 



I. 

IMPEACHMENT OF WASTE, 

clause of exemption from, in leases or life estates, 104. 124. 
262. 

equitable construction of, 125. 

things severable by virtue of, not seizable under a fieri 
facias, 262. 

IMPROVEMENTS, 

permanent, not removable, 81. 

INCOMING TENANT. See tit. Tenant. 

what fixtures to pay for, to the landlord, 187* 189. 

to the outgoing tenant, 187. 290. 
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INCOMING TENANT (continued) 

interest acquired by, on purchase of fixtures, 97* 187* 

loan of money to, for purchase of fixtures, how secured, 

Appendix, 2i91. 
remeay of, when fixtures are sold to him without title* Ap« 

pendix, 291 • 
cautions and directions to, in respect of the purchase of fix- 
tures, 287. 

on taking a demise of premises,! 02 (n). 187. 

287. 292. 
on taking an assignment of lease, 187. Ap- 
pendix, 291. 
on taking an under-lease. Id. 
INCUMBENT, 

what fixtures he or his executor may remove, 128. 
whether entitled to remove fixtures afler resignation, &c. 129. 
not entitled to emblements afler resignation, 177. 
executor of, is entitled to emblements, 177 (n). 

And see tit Dilapidations* 
INJUNCTION, 

remedy by, for removal of things affixed, 228. 

nature of the proceeding in, 228. 

granted with account of waste committed, 23L 

in what cases it lies, 230, 231. 

lies against ecclesiastical persons, 234. 

INJURY 

to premises, how it may affect the right of taking away fix- 
tures, 42, 82. 114. 150. 157- 

liability of tenant to repair, 83. 289. 

INTENTION 

of parties, a circumstance affecting the right of removal, 43. 
84 (n). 144 (n). 

INVENTORY OF FIXTURES. See tit. Schedule. 



J. 
JACKS, 156. 278. 

JACK WEIGHT, 

when liable to forfeiture as a deodand, 272. 

JEWELS. See tit. Crown Jewels. 

JIBS, 4. 

JOINT TENANTS, 

survivor of, entitled to corn growing, 178. 



K. 
KEYS 

are parcel of the freehold, 6. 81. 136. 154. 
pass by grant, &c. of house, 183. 198. 

x 4 
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LAND. See tits. House and Freehold. 

lease or conveyance of, passes things affixed, 180. 18S. 

whether it passes executor's fixtures, IS5* 
tenant's fixtures are rateable as, 212. 

improved by annexations, rate, settlement, &c. in respect of, 
207. 

LANDLORD, 

ancient rule of law in favor of, 14. 219. 

modern relaxation in respect of trade and other fix- 
tures, 15. 2*. 68. 78. 
what things he is entitled to as against the tenant. See tic. 

Tenant. 
cannot claim erections placed on blocks, rollers, &c., 38. Ap- 
pendix, No. I. p. 281. 
fixtures belong to, if not removed before expiration of tenancy, 

87. 
fixed articles demised revert to, on severance, 188. 
stipulations by, respecting allowance for fixtures at end of lease. 
Appendix, 283, 284. 

respecting the re- valuing and re-delivery of fixtures to 
him, Appendix, 284. 288. 
remedies by, for tortious removal of articles claimed as fixtures* 
See tit. Remedies. 

LEAD, 

affixed, stealing of, 269. 

LEADS, 135. 244. 

LEASE, 

things affixed pass by, unless excepted, 180. 189. 

covenants in, may enlarge or restrict the tenant's right to fix- 
tures, 98. 103.' 282. 

construction of, whether by matters dehors the deed, 100. 

renewal of, may affect the tenant's right to fixtures, ib. 

assignment of, what fixtures to be valued on, 187. Appen- 
dix, 290,291. 

fixtures pass with^ to assignees of bankrupt, 195. 

whether severance of fixtures by the assignees, is an accept- 
ance of, 195. 

may be taken in execution, together with fixtures. See 
JExecution. 

clauses in, on demise of collieries, mines, nursery-grounds, 
Appendix, 283, 284. 

stipulations in respecting the valuation of fixtures, 186. 
Appendix, 282, 283. 

respecting the repair and re-delivery of fixtures 
to landlord. Appendix, 283. 288. 290. 

schedule or inventory of fixtures in. See tit. Schedtde. 

LIME-KILNS, 

whether removable, 37. 252. 257 («). 
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LOCKERS, 137. 

LOCKS AND KEYS, 6(n). 136. 154. 183. 198. 

LOCUS VASTATUS, 

how determined in waste, 221. 

LONDON, 

ordinance of parliament concerning fixtures in. See the Introd. 

LOOKING-GLASSES. See tit. Glasses. 

M. 

MACHINERY. See tit. Engines and Carding Machine. 
demised together with premises, 188. 

lability of tenant to repair, Appendix, 289. 
of mills, manufactories, &c. felony to destroy, 269. 

MALT MILLS, 76 («). 216. 

poor's rate in respect of, 209. 

MANGERS, 135. 

MANUFACTORIES, 38. 276. 

fixtures in. See tit. Trade Fixtures. 

MASH-TUBS, 76. 154. 

MILLS, 

particular species of, when removable, 5 (n). 31. 76 (n). 146 (n). 

181. 
whether seizable under a fieri facias, 262, 263. 
sails and wheels of, are considered part of the freehold, 146 (n). 

271. 

And see tit. Wind-MUls, Cyder-Mills, MaU-MiUs, 
Coffee-Mills. 

MILL-STONES 

are considered part of the freehold, 6. 146 (n). 198. 271* 
pass by devise or conveyance of the mill, 184. 198. 
are not distrainable, 257. 

although removed for picking, 258. 
are not forfeitable as deodands, 271, 272. 

MINES, 

a species of trade, 112 (n). 
fixtures in, 63. 

machinery of, felony to demolish, 269. 
provisions in leases of, 283. 290. 

MONUMENTS, 

in churches, property in whom vested, 170. 
action for defacing, who may bring, 171* 

MORTAR, 

annexation by, 18. 133. 135. 142. 

MORTGAGE, 

of fixtures, 1 93 ( n ) . 

of land, passes fixtures, 189. 
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MORTGAGE {continued) 

of brewhouse, whedier fixed utensils pass, 190. 
And see next Title. 

MORTGAGOR, 

possession of fixtures by, after mortgage, is not fraudulent, 
191- 
nor creates a reputed ownership, 196. 

MOURNING, 

hung in churches, whether the parson is entitled to, 171. 



N. 

NAILS, 

annexation by, 70, 71. 79. 81. 153. 

NURSERY GROUNDS, 

trees, &c. in, are not distrainable, 260. 

provisions in leases of, as to removal, &c. of trees. Appen- 
dix, 284. 

See the next Title. 

NURSERYMEN 

may remove trees planted for sale, 65. 
whether they may remove hot-houses, &c., 66. 



O. 

ONSTAND, 

right of, by outgoing tenant, in respect of fixtures, 103. 
ORGAN, 

of church, property in whom vested, 173. 

ORNAMENT, 

matters of, relaxation of the ancient rule of law, in favor of, 
18. 71. 133. 151. 

principle of the relaxation, 77. 

are not .considered part of the freehold by the civil law, 

77 («). 
See the next Title. 

ORNAMENTAL FIXTURES 

may be removed by common tenants, 67. Appendix, No. I. 
p. 277. 

by the executors of tenants for life or in tail, 

120. 
by the executors of tenanto in fee, 151. 
by ecclesiastical persons, 128. 
right to remove, how qualified in these cases. See under the 

respective titles, Tenant, Tenant for Life, &c 
thmgs in the nature of, when removable, 78. 121. 157. 
And see tit. House, and Domestic Furniture. 
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ORNAMENTS 

fixed in churches, property in whom vested, 170, 171* 
belonging to a bishop's chapel, 129. 

OUTGOING TENANT, 

what fixtures he may remove. See tit. Tenant. 

sale of fixtures by, to landlord, or incoming tenant, 103. 187. 

290. 
stipulations for the re-valuation, &c, of his fixtures at the end of 

the term, 282, 283, 284. 
his right of onstand in respect of fixtures, 103. 238. 
And see tit. Incoming Tenant, 

OVENS, 76 (n). 154. 156. 



P. 

PALING, 1S4.(«). 135. 

PALISADOES, 

stealing of, 269. 

PANNELS, 

glasses in, 201. 

PARK, 

deer in, pass with the inheritance, 168. 
unless tame, or the testator's interest was a chattel, 169. 
whether the heir can claim except in respect of a legal park, 
168 (ft). 

PARSON, 

cannot remove monuments, &c. legally set up in the church, 

171. 
organ of church does not belong to, 173. 
whether entitled to mourning hung in the church, 171* 

to timber and scaffolding erected on public occasions, 

171. 
to the materials of pews and seats when severed, 172. 
See Incumbent and Dilapidations, 

PARSONAGE HOUSE, 

fixtures in, when removable, 128. 

See tit. Dilapidatiom and Incumbent, 

PARTITIONS, 79 («). 224. 

PATTENS, 

buildings laid on, not considered part of the freehdd, 3. S8« 
216* And see Appendix, No. L p. 275. 

PAVEMENT, 

whether removable, 35. 

PENNONS, 

hung in a church, property in whom, 165. 170. 

PERSONALTY. See tit. Assets personal. 
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PEWS, 

property in whom, 172. 
materials of, when severed, U* 

PICTURES, 

fixed to the wall by screws, &c., 69. 121. 152. 
ancient, considered as heir-looms, 164. 

PIER GLASSES. See tit. Glasses. 

PIGEONS, 

whether they pass with the inheritance, 168, 169, 170 (»). 
waste to destroy the stock of, 168. 

PIGEON HOUSE, 47. 232. 

PILLARS, 

buildings on, not considered part of the freehold, 56. 214*. 216. 

And see Appendix, No. L p. 281. 
granary built on, said to be a chattel by custom in Hampshire, 

146 (w). 

PINERY, 

erected in garden, not removable, 72. 81. 

PIPES, 

in brewhouses, &c> are removable, 30. 

laid in ground for water or gas, are rateable, 210, 211. 

pass by grant of a house, 184 (n). 

PINS, 

fastening by, whether a complete annexation, 5. 

PLANT, 

in breweries, &c. removable, 30. 

demised together with a brewery, nature of the tenant's interest 

in, 1 88. Appendix, 289. 
whether it passes by a devise of the brewery, 202. 
whether it passes by a mortgage of the brewery, 190. 

PLANTS. See tit. Trees. 

POOR'S RATE, 

fixtures are chargeable to, as land, 212. 

water or gas pipes laid under ground, are chargeable to, 210. 

a tunnel under water is chargeable to, 211. 

land as improved by chattels annexed, is chargeable to, 207. 

whether the chattels must be actually affixed, 209. 

PORTRAITS, 

ancienty considered as heir-looms, 164. 

POSSESSION 

of fixtures, is not a reputed ownership, 195. 
nor fraudulent after a mortgage, 191. 
by tenant after the expiration of his term, effect of, 88. 
delivery of by tenant, without prejudice, effect of, 95. 

POSSIBILITY, 

tenant apresy what he may remove. See tit. Tenant in Tail. 
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POST WINDMILL, 5(n). 214. 216. 

renting of, will not confer a settlement^ 216. 
election vote in respect of, held good, ib. 

POSTS, 20. 33. 134. 156.241. 

buildings on, not considered part of the freeholdi 5 (n). 146 (n). 
214. 216. Appendix, No. L 281. 

POTS, 

fixed, 76 (n). 154. 

POWERS, 

things removable under, not liable to execution, 262. 
right of removal under, as distinguished from the right to 
fixtures, 8. 124, 125» 126. 

PREBENDARY, 

chargeable for dilapidations, 131. 

PRESSES, 81 (n). 137. 233. And see tit. Cupboards. 

not to be considered part of the house, injavorem viia^ 268. 

PROHIBITION OF WASTE, 
at common law, 229. 
under the statute of Gloucester, t^. 
against ecclesiastical persons, 234. 

PUMP HOUSE, 

erected on farm, not removable, 47* 

PUMPS, 156. 

PURCHASE, 

of house, when articles affixed included in, 181. 185. 
of fixtures, nature of the interest acquired by, 97 (n). 186, 187* 
And see tit. Sale^ 

PUSEY HORN, 

a charter of conveyance, 165. 



R. 

RACKS, 

of stables, 244. (n). 

RAILS, 33. 134 (n). 156. 

RANGES, 154. 

And see tit. Grates and Stoves, 

RATE, 

in respect of land improved by chattels annexed. See tit. 
Poor's Rate, 

RECTORY HOUSE, 

fixtures in. See tit. Incumbent and Dilapidations. 

REMAINDER-MAN, 

what annexations belong to, against the executor, &c. See 
tit. Tenant JbrLifrt &c. 
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REMAINDER-MAN {continued) 

remedies of, for the tortious removal of things affixed. See 
tit. Remedies* 

REMEDIES, 

for the tortious removal of fixtures, &c. 
at law, 218. 
in equity, 228. 233. 
by landlord, against tenant, 

by action of waste, 219. 

of case in nature of waste, 223. 
of trespass, 236. 238. 
of trover, 24S. 
of assumpsit, &c. 256. 
by injunction, &c, 232. 
by landlord, against a stranger, 235. 24-8. 
by tenant, agamst landlord, or a stranger, 235 • 237. 24*0. 249. 
by remainder-man or reversioner, against tenant for life, 

by action of waste, or case in the nature of waste, 

219. 223. 250. 
against executor of tenant for life or in tail, 223, 224. 
236. 2418. 250. 
by executor of tenant for life or in tail, against remainder- 
man, 233 (n). 
by heir, against executor of tenant in fee, 236. 248. 
in the case of ecclesiastical persons, 

by action for dilapidations, 130. 
by injunction and prohibition of waste, &c. 233. 
by proceedings in the ecclesiastical courts, 130. 
by vendor against purchaser, for the price of fixtures sold, 

251.253. 
by purchaser against vendor, for selling fixtures without title, 
291. 

And see fVaste, Injunction^ Assumpsit, Covenant, Trespass, 
Trover, Distress, Execution, 

REMOVAL OF FIXTURES, 
right of, explained, 6. 

on what considerations it depends. See tit. Fixtures. 
distinguished from the right incident to the ownership ot 
the estate, 8. 123. 

and fVom rights under powers appendant to estates, 

125, 126. 
and from the right acquired by the purchase of 
fixtures, 97. 187. 
may be qualified by contract, 97* 103. 
witnin what time to be exercised, in different cases, 87, 
88.96.119.280. 
damage occasioned by, must be repaired, 4*2. 83. 
special provisions respecting, in leases, &c. Appendix> 282, 
283, 284'. 290. 

RENEWAL 

of lease, effect of. See tit. Lease. 
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REPAIR 

of fixtures demised, 289. 

of fixtures substituted by tenant, 83* Appendix^ 289. 
of damage to premises by removing fixtures, 42. 83. 
covenant for, how varying the tenant's right to fixtures, 98. 
100. 

does not extend to buildings on blocks, rollers, &c. 
103 («). 
REPLEVIN, 

does not lie for fixtures, 252. 257 (n). 
And see tit. Distress. 

REPUTED OWNERSHIP, 

possession of fixtures not considered as, 191. 195. 

REVERSIONER. See tit. Landlord. 

claims of, against executor of tenant for life or in tail. See 

Tenant for Life and in Tail. 
remedies of, for the tortious removal of things affixed. See 
tit. Remedies, 

RINGS, 

pass with a house, 183. 198. 

RIOT ACT, 

extended to the demolishing of fixed machinery, 269* 

ROLLERS, 

erections placed on, not considered part of the freehold, 33. 
Appendix, 281. 

covenant to repair does not extend to, 103 (n). 

ROOTS, 

whether the subject of emblements, 175. 



S. 

SAILS 

of windmill, considered part of the freehold, 146 (n). 27L 
are not forfeitable as deodands, 271- 

SALE 

of house, &c. when fixtures included in, 18L 185. 

of house and fixtures, what things to be valued on, 186. 

of fixtures, by landlord to tenant, 187. 286. 

by outgoing to incoming tenant, 187. Appendix, 
290. 
nature of the interest conferred by, 97. (n). 187* 
remedy of purchaser if made without title, 291. 
whether agreement for, is within the statute of frauds, 

203. 
stamps on agreements relating to, 205* Appendix^ 287* 
schedule on, see tit. Schedule* 
bargain and sale, form of, Appendix, 287- 



S20 INDEX. 

SALT PANS, 

belong to the heir with the estate, 141. 

are removable as trade fixtures by a common tenant, 31. 

decision respecting them considered, 148, 144. 

SCAFFOLDING, 

erected in churches on public occasions, property to whom 
accruing, 171 • 

SCHEDULE 

of fixtures, when it should accompany lease or other convey- 
ance, 186 (n). 
is not receivable in evidence unless stamped, 205. 

stamp required on, in different cases, t^. 
provisions in leases referring to. Appendix, 288. 

SCREWS, 

or nails, annexation by, 70. 79. 81. 153. 201. 

SEATS. See tit. Benches. 

fixed in churches. See tit. Petos» 
moveable, in churches, property of, 172. 

SEQUESTRATOR 

liable for dilapidations, 131 • 

SETTLEMENT 

of personal chattels, as heir-looms, 165. 
parochial, in respect of land with chattels annexed, 212. 
not gained by renting a post-windmill, 214. 

SEVERANCE 

of fixed articles, effect of, in transferring the right of property, 

172. 188. 238. 
of fixtures demised, vests the property in the landlord, 1S8* 

248. 
of fixtures by assignees of bankrupt. See tit. Bankrupt. 
and removal, if continuous, not felony, 266. 

whether trespass, or trover is maintainable in such case, 
239. 245. 

SHEDS, 

whether removable, 33. 37. 114. 
See tit. Bam» 

SHELVES, 81 (n). 244 (n). 

SHERIFF, 

what fixtures he may take in execution, 261. 263. 
when he may seize fixed articles demised, 264. 
his duty in selling fixtures, 265. 
vendee of, not liSble in trespass for tortious levy, 249. 
And see tit. Execution. 

SHRUBS, 

by whom removable. See tit. Trees. 

in nursery-grounds cannot be distrained, 260. 

stealing of, 270. 
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SHUTTERS, 136. 

SLABS 

of marble, whether removable by a tenant, AppeDdix, 277* 
will not pass as furniture In a will, 200. 
unless the testator had a chattel interest, 201 • 
And see Chimney Pieces* 

SOAP WORKS, 

fixtures in, 22, 35. 

SPECIAL OCCUPANT, 

his property in deer, fish, &c. 169 (n). 

STABLE, 

on rollers, is not part of the freehold, 5. 33. Appendix, 281. 

STAMP, 

on schedule of fixtures, 205* 

on deed, with schedule annexed, &c. 205. 

on agreements relating to sale, &c. of fixtures, 206. Appendix, 

287. 
on appraisements of fixtures. Appendix, No. III. 

STATUTE OF FRAUDS. See tit. Frauds, Statute oj. 

STATUTES 

52 Hen. 3. c. 23» (Marlbridge : Waste), 220. 229. 
6 Ed. 1. c. 5. (Gloucester : Waste), 16. 220. 226 (vt). 229. 
28 Hen. 8. c. 11. (Emblements), 177 \n). 
13 Eliz. c. 5. (Fraudulent conveyance), 191 (it). 
IS Eliz. c. 10. (Dilapidations), 131 (ti). 
14> Eliz. c. 11. (Dilapidations), t^. 
43 Eliz. c. 2. (Poor's rate), 207. 
21 Jac. 1. c. 19. (Bankrupts), 193. 
22&23 Cha. 2. c.9. (Costs, Trespass), 242. 
29Cha.2. c.3. (Frauds), 202, 203. 
SW.3. ell. (Settlement), 212. 
8 & 9 W. 3. c. U. (CosU, Waste), 222. 
4 G. 2. c. 32. (Larceny, fixtures), 268. 
11 G. % c. 19. (Distress), 259. 
9G. 3. C.29. (Destroying machinery), 269. 
17 G. 3. c53. Dilapidations), 131 (n). 
21 G« 3. c 68. (Larceny, fixtures), 269. 
35 G. 3. c. 101. (Settlement), 212. 
41 G« 3. c. 24. (I)e3troyiiig machinery), 269. 
43 G. 3. c 69. (Auction), 206. 
45 G. 3. c. 30. (Auction), ib. 
52 G. 3. c. 130. (Destroying machinery), 269. 

55 G. 8. c. 184. (Stamps, appraisements), 205. Appendix, 
No. III. 

56 G. 3. c. 125. (Dsstroying engines), 26a 

57 G. 3. c. 19. (Destroying fixtures), t6. 
57 G* 3. c,99. (Dilapidations), 131 in), 
4 G. 4* c 46. (Mine», &c.), 270. 

4 G. 4. c. 54. (Mines, &c.) id* 

Y 
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STATUTES, {continued) 

6 G. 4. c. 16. (Bankrupt)* 58 (n). 

7 G.4. c. 69. (Gardens, stealing in), 270. 

STATUTES, equitable construction of, 220 (n). 

STEAM ENGINES. See tit. Engines. 

in collieries, removable, 29.61. 107. 140. 
walls or sheds of, considered accessaries, 37* 114. 
whether passing by bequest of things in nature of personal 
estate, 140 (n). 

STEEL-YARD, 

attached to house, rate in respect of, 208. 

STILLS, 

if fixed, do not pass to assignees of bankrupt, 194. 
otherwise, if placed on horses or frames, ib. 

STOVES 

are removable, 72 (n). 121. 129. 154, 155, 156. 

STRAWBERRY-BEDS, 

may not be destroyed by gardeners, &c. 66* 
SWANS, 

when they pass with the inheritance, 168. 



T. 

TABLES, 

fixed or dormant, 2S. 67. 134, 135. 

billiard, when fixed, rateable with house, 208. 

TAPESTRY, 

fixed to walls, removable, 70. 121. 153. 
And. see tit. Hangings. 

TENANT, 

not liable for waste at common law, 220. 

made liable by statutes of Marlbridge aind Gloucester, 16. 

220. 
his right of removing fixtures is a relaxation of the law of 
waste, 15. 24. 

this relaxation when first allowed, 22. 
whether it proceeded originally on the ground of trade, 
17» e^ sea. 
is more favored m respect of fixtures than other classes of 

Eersons, 23. 1 15. 
at fixtures he may remove, 

may remove trade fixtures, 16. 

principle and extent of this rule. See Trade^ and 

Trade Fixtures, 
particular instances of trade fixtures, 29. et seq» And 

see Appendix, No. I. 
general rules respecting his right to trade fixtures, 43. 
may remove fixtures for tnule combined witli other purposes, 
61. 
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TENANT, (continued) 

particular instSDces of these mixed cases, 62, 63. 
may remove fixtures put up for ornament, 67. 

principle and extent of this rule. See tit. OmamenU 
particular instances of ornamental fixtures, 68. Ap- 
pendix, 277. 
general rules respecting his right to ornamental fixtures, 
84. 
may remove fixtures put up for domestic use and furniturci 
78. 

particular instances of these fixtures, 72. 76* Ap- 
pendix, 277* 
may remove buildings placed on blocks, pattens, plates, &c., 

3. 38. 103 (n). And see Appendix, No. I. p. 281. 
is not allowed to remove agricultural erections, 46. 
cannot remove fruit trees, shrubs, &c., 66* 

unless planted in nursery-grounds, &c. See tit. Nut' 
lerymen and Gardeners. 
may be prevented from removing fixtures by the terms o^ his 
lease, &c., 97* 103. 

as by a covenant to repair, 98. 
or by taking a new lease, 100. 

or by circumstances implied from an agreement with 
his landlord, 101. 
must remove his fixtures within the term, 86. 289. 
unless he continues in possession, 88. 
or his interest in the premises is uncertain, 96. 
is bound to repair damage occasioned by the removal of fix- 
tures, 42. 82, 83. 
what fixtures he is to pay for, on taking possession, 

to his landlord, 187. 189. 
to an outgoing tenant, 187. 
And see Outgoing and Incoming 
Tenant. 
nature of the interest he acquires on the purchase of fixtures, 

97 (»). 187. 
nature of his interest when fixtures are demised to him, 189. 
how far he is bound to repair the articles demised. 

Appendix, 289. 
or to substitute others in lieu of them. Appendix, 289. 
mortgage of fixtures by. See tit. Mortgage. 
bankruptcy of, right of his assignees to fixtures. See tit. 

Bankrupt. 
his fixtures seizable under a fieri facias, 261. 
remedies by and against, for tortious removal of fixtures. Sec. 

See Remedies and Waste. 
stipulations by, for revaluation of fixtures at the end of his 

term, Appendix, 282. 
rules and directions to, respecting the purchase, valuation, &c. 
of fixtures, Appendix, No. I. and No. 11. p. 279. et seq. 
And see tit. Fixtures^ Demise^ Covenant^ Valuation. 
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TENANT AT WILL, 

DOt included in the provisions of the statute of Gloucester, 226. 

not liable for permissive waste, 223. 

may be sued m trespass for voluntary waste, 2S6 (n). 

TENANT BY THE CURTESY, 

whether liable for waste at common law, 220 (n). 

what he may remove, 126. And see tit. Tenant /or Life. 

TENANT IN DOWER, 

liable for waste at common law, 220. 

what she may remove, 126. And see tit. Tenant Jbr Life. 

TENANT FOR LIFE, 

whether punishable for waste at common law, 220 (n). 
expressly made liable by statutes of Marlbridge and Glouces- 
ter, 220. 
his right in respect of fixtures, 124- 

when his estate is without impeachment of waste, 124'. 
And see tit. Impeachment of Waste. 
when he may devise chattels affixed to the freehold, 198. 
ancient rule of law relaxed in favor of his personal estate, 
108. 

this relaxation when first allowed* 107, 108. 
not so extensive as in the case of a common tenant, 115. 
executor of, what fixtures he is entitled to, as personal assets, 
is entitled to trade fixtures, 112. 

extent of this privileee, 113. 
particular instances described, 108, &c. 
general rules respecting his right to trade fix- 
tures, 118. 
is entitled to fixtures for trade and other purposes com- 
bined, 113. 
is entitled to fixtures for ornament or domestic fur- 
niture, 120. 

particular instances described, 121. 
general rules respecting his right to ornamental 
fixtures, 122. 
his right to fixtures compared with that of his testator, 
126. 

how far it may be inferred from the right of 

a common tenant, 116. 121. 
and from that of an executor of tenant in fee, 
115.120. 
is allowed a reasonable time for the removal of fixtures, 
• 119 (»). 

remedies by and against, in respect of fixtures. See 
tit. Remedies. 

TENANT IN TAIL, 

is not liable for waste, 123. 
nor the grantee of, i6. 
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TENANT IN TAIL, (continued) 

how far liable nrhen he is tenant apres possUnUty^ 126. 
aodent rule relaxed in favor of his personal estate, 108. 

And see tit. Tenant Jl:^ Life. 
executor of, what fixtures he is entitled to as personal assets, 

See tit. Tenant for lAfh. 
as against the heir in tail, 1^. 
his right to fixtures compared with that of a common 
tenant, 116. 

and with that of executor of tenant in fee, 115. 
remedies by and against in respect of fixtures. See 
tit. Remedies. 

TENANT IN FEE, 

ancient rule of law in favor of his heir and real estate, 134* 

early authorities on the subject, 133. 
modem relaxation in favor of his personal estate, ld8« 151. 
this relaxation when first allowed, 138. 
is less extensive than in other cases, 115. 
contradictory opinions respecting the degree of relax- 
ation, 133. 144. 146. 157. 
executor of, what fixtures he is entitled to as personal assets, 
is entitled to trade fixtures, 138. 

particular instances described, 138, &c. 
general rules respecting his ri^t to trade fixtures, 
148. 
is entitled to fixtures for trade combined with other purposes, 

141. 
18 entitled to fixtures for ornament and convenience, 151. 
particular instances described, 152, &c. 
general rules respecting his right to ornamental fix* 

tures, 157. 
decisions relating to these fixtures not uniform, 154. 
how far his rights may be inferred from those of other parties, 

149- 157 (ii). 
IB not entitled to things necessary for the enjojrment of the 
realty, 141. i 

decisions upon this subject examined, 143* 
And see tits. Executor and Heir. 

TIMBER, 

annexed to house or soil of another, right of property which 

accrues, 9 (»)• 241 (»). 

TOMB-STONES, 

property in whom vested, 170, 171. 

trespass may be brought for removing, &c. 171* 

TRADE, 58. 61. 64, 65. 112. 

privilege of, a ground for the removal of fixtures, 16. 

whether recognised in die early decisions, 15. 17« 22. 
when fully established, 22, ^. 
principle on which it is founded, 26,27- 

Y 3 
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TRADE, (continued) 

what occupationB come within it, 51.58. 61. 64, 65. 11^. 
usage of, io leasing fixtures, may rebut a reputed ownership, 196- 

TR ADE FIXTURES. And see tit. Trade. 
may be removed by tenants, 12. 

form part of the personal estate of tenants for life or in tail, 1 12* 
and of that of tenants in fee, 138. 
by what circumstances the right of removing them may be 

affected, 39. lis. 141. 
whether bjaildings erected for trade are removable, 36, 37* 
particular instances of trade fixtures described, 29. et seq. 
trade fixtures of a mixed nature, removable, 17.61.649 65, 112. 
particular instances of these fixtures described, 62, 63, 64* 

And see titles Tenant, Tenant Jbr Life, in Tail, andin Fee, 

TREES, 

and the fruit on, go with the land to the heir, 173. 

property of, to whom accruing, when planted in alieno solo, 

241 (n). 
are not the subject of larceny at common law, 266. 
are not forfeitable as deodands, 271. 
are not distrainable in nursery -grounds, 260. 
destruction of, in gardens, &c. waste, 61. 
may be removed by nurserymen, &c. 65. 
but not by private individuals, 66. 
provisions tor valuation and removal of, in leases, &c, Ap* 

pendix, 284. 

TRESPASS, 

quare dausumjregit for fixtures, when it lies, 235- 238* 

ae bonis asportatis^ in what cases maintainable, 236. 

right to maintain, how residing in different parties, before and 

after severance, 238. 
whether it may be brought, if the severance and asportation 

are one continuous act, 239. 
lies for removing and defacing tomb-stones, 171. 

for voluntary waste against tenant at will, 236 (n)* 
does not lie against vendee of sheriff, on tortious sale of fix- 
tures, 249. 
form of declaring in, 239. 
whether fixtures may be described in, as goods, chattels, and 

effects, 240 (»). 252. 
plea of general issue in, 240. 

evidence of title to fixed property admissible under, ib. 
whether when affixed by a stranger in alieno solo, 241* 
costs in, in respect of injuries to fixed property, 242. 

TROVER, 

by whom and in what cases sustainable, in respect of fixtures, 

242.248. 
when a concurrent remedy with trespass, 248* 
will not lie for fixtures, while annexed, 243. 
nor for a mere severance, without removal, 8cc. 240. 
whether maintainable when the severance and removal are 

one continuous act, 245. 
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TROVER, (continued) 

property in declaration not presumed fixed, unless so de- 
scribed, 244. 
what a sufficient demand of fixtures, 249 (n). 

TRUNKS, 

under ground, poor's rate in respect of, 211* ^ 

TUBS, fixed, 76. 154. And see tit. Vats. 

TUNNEL 

under ground, poor's rate in respect of, 211. 



U. 

UNDER LEASE, 

cautions to tenants on taking. Appendix, 291. 
And see tit* Incoming Tenant* 

UNITY OF OCCUPATION, 

devise construed with reference to, 202. 
USAGE. See tit. Custom. 

of trade, in leasing fixtures, rebuts reputed ownership» 196» 
194 (n). 



V. 

VALUATION. See tit. Appraisement. 

** fixtures to be taken at," what articles to be included, 186. 

upon the sale of premises, 186. 
between landlord and tenant, 187. 
between outgoing and incoming te- 
nant, 187. 290. 
of fixtures, cautions and directions concerning, 

to outgoing and incoming tenants, 105. 

Appendix, 282. 289, 290. 
to landlords, 189* 
to brokers, Appendix, 286. 290. 
to persons advancing money on fixtures. 
Appendix, 291. 
covenants and stipulations in leases, respecting. Appendix, 

279. et seg. 
stamp on. Appendix, No. IIL 

VARNISH HOUSE, 

removable, as a trade erection, 5. 85. 89. 
decision relating to examined, 88. 91. 93. 

VATS 

tor trade, removable, 4* 18. 35. 186. 

VENDOR AND PURCHASER. See titles Sak and Purchase. 

VERANDAS, 

not removable, 76. 99. 



SgS INDEX, 

VICAR, 

liable for dilapidations, ISi. 

VOTE 

of freeholder, in respect of a post windmill, 217. 



W. 

WAINSCOT 

of house, whether removable, 71, 72. 79. 135, 136. 152. 156. 

if loose, goes to the executor, 136. 

pictures and glasses put up in lieu of, 70. 152. 201* 

WALLS, 

fixtures annexed to, early distinctions respecting, 20, 21. 
injury to, by removal of fixtures, 37. 4<2. 82. 113. 213. 
when considered accessary buildings, 114^ 
inclosing a foldyard, not removable, 47* 

WARDROBES, 81 (n). 282. 

See tit. Presses^ and Closets. 

WASTE, 

who punishable for, at common law, 220. 

whether tenants for life or by curtesy, 220 (;i). 
who liable under the statutes of Marlbridge and Gloucester, 

220. 226 («). 
waste to remove chattels affixed to the freehold, 14. 81.219. 

233. 
to remove, &c. things constructively annexed, 81.233. 
to remove fruit-trees, 66. 
trivial damage does not amount to, 82. 222. 
distinction between legal and equitable waste, 232 (n). 
waste of stranger, tenant how liable for, 224 (n). 
of testator, executor how liable for, 224. 232 (ft). 250. 
of executor in his own time, remedy for, 224. 
of ecclesiastical persons, remedy for. See tit. Dilapidations. 
of tenant at will, remedy of landlord for, 236 (n). 
removal of fixtures is an exception to the general rule of 

waste, 14. 219. 
remedies for waste, at law and in equity, 218. 228. 

by action of waste, and of case in the nature of waste, 

218. 
by prohibition of waste, 229. 233. 
by writ of estrepement of waste, 229. 
by injunction, 228. 
by account, &c. 231. 233. 
how applicable to cases of fixtures, 223. 232, 233, 234. 
ancient form of proceeding in, by action of waste, 219. 
by, and against whom maintainable, 220, 221. 
pleadings, judgment, and costs in, 221 • 227* 



INDEX. 329 

WASTE, (continued) 

locus vastatuSf how determined in, 221. 
instances of the action in recent times, 222. 
modern form of proceedings in, by action on the case in nature 
of waste, 223. 

rieht to fixtures, how determined in, 223. 
wnether it can be supported if there is an express coven- 
ant, 22*. 
whether it is maintainable for permissive waste, 226. (n). 

WATER PIPES, 

poor's rate in respect of, 210, 211. 

WATER TUBS, 76, 154. 

WILL, 

relating to fixtures, attestation of, 202. 
See tit. Devise, 

WINDMILLS, 

on brickwork, and anchored, &c. pass by conveyance of the 
land, 181. 

possession of them by a mortgagor is not fraudulent, 192. 
nor a reputed ownership, 196. 
whether liable to execution under a fieri facias, 262, 263. 
when they may be deemed moveable chattels, 5(n). 146. 181. 

215,216. 
settlement not conferred by, when built on posts and cross 

traces, 215. 
legality of vote in respect of, when built on posts in brick- 
work, 216. 
sails and stones of, are considered parcel of the freehold, 146. 

27L 

are not forfeitable as deodands, 271. 

WINDOWS 

considered parcel of the freehold, 6 (n).68. 80 (n). 135. 183. 

pass by conveyance or lease of house, 183. 

removal of, is waste, 68. And see tit. Glass, 

not considered affixed, when fastened by cross laths, 269 (n). 

are constructively annexed, if hanging on hooks, 6.(91) 183. 

198. 
are not distrainable although hung upon hooks, 257* 
WINDOW SHUTTERS 

considered parcel of the freehold in favor of the heir, 136. 



332 ADDENDA. 

custume had & vsed in this cyte of Lodon of suche 

things which by tenatis terme of iyf or yeris ben 

affixed vnto houses wythout special 1 licence of the 

ownar of the soyle, whether they owe or remayne 

vnto the ownar of the soyie as percell of y*^ same or 

ellis wheder it shalbe lefull vnto such tenauntis on 

thende of her terme, all such thingis affixed to 

remeue. Wherupon olde bokis seen, and many 

recordis olde processis and iugementis of the sayde 

cyte, it was declared by the Mayre and th' Aldermen 

for an olde prescribed custum of the cyte aforesayde. 

That alle suche easmentis fixed vnto houses or to 

soile by suche tenement3 wythout special and 

expresse lycence of the ownar of the soile. Yf they 

be affixed w^ nayles of ime or of tree as pentises, 

glasse lockis benchis or ony suche other, or of ellis yf 

they bee affixed w* morter or lyme or of ertber or 

ani other morter as fomeis leedis candorus chemyneis 

corbels pauemettis or such other, or ellis yf plant; 

be roetid in the groud as vynes trees graffe stoiik; 

trees of frute, &c. yt shal not be leeful vnto such 

tenauntis in y' ende of her terme or any other tyme 

therin nor any of them to put away moue or pluk 

vp in any wyse, but y* they shall alway remayn to 

the owner of the soyle as percels of y* same soyle or 
tenement. 

See Arnold* s Chronicle^ foL 137, 138. 



THE END. 



Printed by A. Stralian, Law- Printer to His Majesty, 
Printers- Street, London. 
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